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Ref: fa) 10 U.5.C. § 935
(b) JAGINST 5800.7C (JAGMAN)
(¢) Manual for Courts-Martial, United States, 1984

Encl: (1) Rules and Procedures for Courts of Inquiry

(2) Rules and Procedures for Fact-Finding Bodies that
Require a Hearing

(3) Appeointing Order for Court of Inguiry

(4) Appointing Order for a Single Member Fact-Finding
Body when a Hearing is Required

(5) Modification to the Appointing Order

(6) Sample Oaths to be Administered

(7) Record of Proceedings of Court of Inquiry

(8) Letter of Transmittal for Record of Proceedings

(9) Endorsement of the Convening Authority

1. Purpose. To publish the procedures for courts of inquiry and
fact-finding bodies that require a hearing and to detail the
rights of individuals designated as parties. A court of inquiry
is guided by the references and enclosure (1). An administrative
fact-finding body required to conduct a hearing is guided by the
references and enclosure (2). Enclosures (3) through (9) are
provided as guidance in conducting formal boards. References to
various sections of reference (b) in the enclosures are prefaced
with the word "JAGMAN" followed by either a section number or
appendix page.
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ectives. If a conflict arises between this
nd references, the references control.
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3. Background

a. Court of inquiry. A court of inquiry is an administra-
tive fact-finding body authorized by reference (a), consisting of
three or more officers. It may be convened by a general court-

martial convening authority in accordance with references (a) and
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(1) The court of inquiry has a long military tradition.
Originally adopted from the British Army, it has remained in its
present form with only slight modification since the adoption of
the Articles of War of 1786. A court of ingquiry is not a court
in the sense the term is used today. It is rather a board of
investigation charged with examining and inquiring inteo an
incident and, when directed by the convening authority, making
opinions and recommendations about the incident.

(2) Under circumstances detailed in Rule for Courts-
Martial (R.C.M.) 405 of reference (c), a court of ingquiry may be
substituted for an Article 32, Uniform Code of Military Justice
(UCMJ), investigation. Practically, the ability to substitute a
court of ingquiry for an Article 32 investigation is difficult.
the offense was investigated, the accused was present at the
investigation and afforded the opportunities for representation,
cross-examination and presentation of evidence. Should a court
of inquiry be used in place of an Article 32 investigation, a
demand for further investigation by an accused entitles the
accused to recall witnesses for further cross-examination and to
offer any new evidence in his own behalf., Normally, the conven-
ing of a separate Article 32 investigation is the most efficient

(3) A court of inquiry has the ability to subpoena
civilian witnesses.

(4) A court of inquiry may be used as a preliminary
inquiry required by R.C.M. 303 of reference (c).

b. A fact-finding body required to conduct a hearing. A
fact-finding body required to conduct a hearing is authorized by
reference (b) and will normally consist of a single officer.
Such investigations alsc have a long tradition in the naval
service and are intended to be an intermediary step between a
fact-finding body without a hearing and a court of inguiry. Such
investigations are used, for example, when a hearing with sworn
testimony is desired or designation of parties may be required,
but only a single investigating officer is necessary to conduct
the inquiry. A fact-finding body required to conduct a hearing
may be used as the preliminary inquiry required by R.C.M. 303 of
reference (c).

4. BSelection. Before convening an investigation, the convening
authority must consider the powers a fact-finding body will
require and the desirability of designating parties. If the
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subject matter of the inquiry involves disputed issues of fact
and a risk of substantial injustice if an individual is not
afforded the rights of a party, a court of inquiry or fact-
finding body authorized to designate parties should be ordered.
Where benefit may be obtained from the deliberative process of
several commissioned officers examining an incident, a court of
inquiry should be convened. While it is not improper to convene
a fact-finding body required to conduct a hearing with more than
one commissioned officer, there are rarely any advantages to such
a procedure. If the ability to subpoena witnesses is necessary,
a court of inquiry should normally be convened. For major
incidents, as defined in section 0202a(3) of reference (b), a
court of inquiry shall be convened. See also section 0207 of
reference (b). 1In less serious cases, a fact-finding body, with
or without a hearing, will be conducted as deemed appropriate by
the convening authority. Section 0207¢c of reference (b) details
suggested procedures preliminary to the appointment of a court of
inquiry or fact-finding body required to conduct a hearing.
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bodies required to conduct a hearing are only used to 1nvestlgate

the most serious incidents. The report of the proceedings into
these seriocus incidents must be transcribed verbatim, neces-
sitating assignment of court reporters. The assignment of
interpreters is also often necessary to obtain a witness
statement or to transcribe documents. Further, the incidents
being investigated frequently have extraordinary media and

congressional interest, and considerable pressure is often
eswerted to r-nmn]ai'a i'hn investigation in a limited period of
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time., Because of the nature of these investigations, convening
authorities should provide the following types of support as
appropriate:

a. Technical Advisor. If an understanding of the matters
under inquiry involves a high degree of technical knowledge,

convening authorities are encouraged to appoint an officer who
possesses this technical knowledge to assist the court.

b. Court Reporter. A court reporter will normally be
provided by the legal office providing court-martial support to
the convening authority. Where that legal office is unable to
provide court reporter support, the convening authority shall
request assistance from the Commander, Naval Legal Service
Command or Commandant of the Marine Corps (JA), as appropriate.
The reporter appointed to record the proceedings of a court may
use longhand, shorthand, or a mechanical or sound recording
device. A verbatim record of the proceedings shall be compiled,
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subject to exceptions as noted in paragraph 14b of enclosures (1)
and (2). If additional expense to the Government is involved in

the employing of reporters, the convening authority should follow
the procedure set forth in section 0130d(6) of reference (b).

c. Interpreter. 1In all courts of inquiry where testimony is
to be given in other than English, an interpreter shall be
appointed. Prior to assuming duties, the interpreter shall
satisfy the court of his or her qualifications. 1If it appears to
the court that the interpreter is experiencing difficulty in
interpreting, or if there is an objection by a party that the
interpreter is not fully and correctly interpreting, the court
shall immediately conduct an inguiry into the matter. If it
appears that the interpreter is not able to interpret accurately
and intelligently, the court shall report this matter to the
convening authority and request that a competent person be
appointed. Until the appocintment of another interpreter, no
further examinations of the witnesses whose testimony is to be
interpreted shall be undertaken. If additional expense to the
Government is involved in the employment of interpreter(s), the
convening authority should follow the procedures set forth in
section 0130d(d) (6) of reference (b).

d. Evidence_Custodian. Appointing an evidence custodian to

- :
amhore and
relieve the hearing officer or court of inquiry members and

counsel of the responsibility of cataloging and safeguarding
substantial quantities of physical and documentary evidence can
greatly expedite the investigation. In appropriate cases,
individuals may be assigned to assist the evidence custodian.
Evidence custodians will be guided by OPNAVINST 5580.1H (Navy Law
Enforcement Manual), Chapter 17.

e. Security. Where classified matters may be involved, a
security officer should be assigned. In appropriate cases, the
evidence custodian and security officer may be the same indivi-
dual. Whenever appointed, a security officer will be guided by
the Department of the Navy Information and Personnel Security
Program Regulation (OPNAVINST 5510.1H).

f. Messages. When the president or hearing officer has a
requirement to send or receive information electronically, there
may be a necessity to assign a temporary plain language address
under the United States Navy Plain Language Address Directory.
Hearing officers may desire that information sent or received
electronically not be disseminated, especially where a command
under investigation controls all message facilities. In such
cases, methods to ensure secure transmissions must be provided.
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g. Public Affairs. Representatives of the media often
attempt to obtain statements from members, hearing officers,
counsel, parties, and witnesses. To minimize disruption of the
investigation, assignment of a public affairs officer and/or team
of public affairs personnel is often advisable. At a minimum,
members of a court of ingquiry, hearing officers for an investiga-
tion required to conduct a hearing, and counsel for the investi-
gation should be advised to not discuss the investigation with
anyone who is not officially involved with the investigation, as
well as to direct media requests for information to the designa-

ted public affairs office.

h. d s tive Support Personnel. Appointing administra-
tive support personnel, such as baillffs/orderlies, clerks, and
other appropriate clerical assistants will relieve court members
and assigned counsel of the requirement to perform basic minis-
terial functions and will greatly expedite the investigative

process.

i. omma c 0l. The investigation is the primary
duty of all support personnel. Support personnel are under the
command of the president of a court of inqulry, the president of
a multiple member fact-finding body, or the investigating cfficer

e Ry = | 1 ee1 £ 4+
ppointed as a single officer fact-finding body with a hearing.

i

6. Responsibility for FPinancial Support
a. ve e ie ees, and milea

(1) The costs of travel and per diem of military
personnel and civilian employees of the Department of the Navy
will be charged to the operation and maintenance allotment which

oy AT A i
supports temporary additional duty travel for the convening

authority of the court of inquiry or fact-finding body.

(2) The costs of fees and mileage of civilians other
than employees of the Department of the Navy will be charged to
the operating budget which supports the temporary additional duty
travel funds of the appropriate Navy or Marine Corps convening
authority. See the Navy Comptroller Manual, Volume 7, paragraph
075133.

b. Services a su es

(1} The following costs of services and supplies
provided by an activity in support of court of inquiry or fact-

5



JAGINST 5830.1
19 Nov 90

finding bodies will be charged to the operation and maintenance

allotmant of the conveninag a fhnrlt
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(a) In-house costs which are direct, out-of-pocket,
identifiable, and which total $100.00 or more in a calendar
month; and

(b) Costs which arise under contracts which were
entered into in support of courts of inquiry or fact-finding
bodies.

(2) All other costs of services and supplies will be
absorbed by the operation and maintenance allotment of the
activity which provides the services or supplies.

7. Relationship With Law Enforcement Investigationa. To aveid
interference with law enforcement investigations, a court of
inquiry or fact-finding body regquired to conduct a hearing should
normally not proceed at the same time as a law enforcement inves-
tigation by the Federal Bureau of Investigation (FBI), Naval
Investigative Service Command (NISC), or local civilian police
department. If the convening authority believes it necessary to
proceed with an inquiry by an administrative fact-finding body
prior to completion of an investigation by the FBI, NISC, or
local civilian police, the convening authority shall first
discuss the matter with the local NISC Resident Agent in Charge.
If the Resident Agent objects, on behalf of NISC or another law
enforcement agency, the matter will be referred to the area
coordinator for the Navy, or the senior officer in a geographic
area exercising general court-martial convening authority for the
Marine Corps,; as appropriate, for resolution.

8. Executive Bummaries. Given the nature of the major incidents
investigated, officials of the Department of the Navy, the
Department of Defense, other executive agencies, and the legisla-

tive branch, as well as the media, often desire copies of the

investigation. Where the incident results in death, the next of
kin also will normally request a copy of the investigation. The
report of investigation, transcript of proceedings, and enclo-
sures can often be thousands of pages in length. For persons

unfamiliar with ul.l.LJ.\-cu._y UL\lel.l..aGt.LUlla, tc;..m;.uulugj, and opera-

tions, the task of deciphering an investigation can be impos-
sible. Accordingly, convening authorities should ensure that an
executive summary in plain English, which accurately reflects the
findings, opinions, and recommendations of the investigation, is
prepared prior to forwarding the investigation. The summary may
be a part of the convening authority's endorsement or an enclo-
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sure thereto. There is nothing improper with requiring counsel
to the investigation, the investigating officer of a fact-finding
body required to conduct a hearing, or the president of a court
of inguiry to prepare the summary. Participation by public
affairs personnel in the preparation of the executive summary may
also be advisable.

9. Privacy Act Compliance. Pursuant to SECNAVINST 5211.5C and
the Privacy Act (5 U.S.C. § 552a), the following procedures shall
apply to fact-finding bodies.

a. Advice Required. When any individual is requested by a
person acting on the Government's behalf to supply personal
information about himself for a record in a system of records in
the course of a fact-finding body investigation, the person
making the request shall first provide the individual, in dupli-
cate, a Privacy Act statement containing the information pre-
scribed in SECNAVINST 5211.5C. The original Privacy Act state-
ment should be signed by the individual and appended to the
record of the investigation with a copy retained by the indi-
vidual. If the information is requested in an interview or
hearing, the Privacy Act statement should also be orally summari-
zed and explained to ensure full understanding. The requirement
for a Privacy Act statement is in addition to other applicable
warnings or advice required by the JAG Manual, Article 31, UCMJ,
and related court decisions.

b. MpPersona o " Defined. Personal information is
information about an individual that is intimate or private to
the individual, as distinguished from information related solely
to the individual's official functions. It ordinarily includes,
for example, information pertaining to an individual's financial,
family, social, and recreational affairs; medical, education,
employment, or criminal history; or information that identifies,
tics, such as finger or voice prints or photographs. It or-
dinarily does not include information such as the time, place,
and manner of, or reasons or authority for, an individual's
conduct directly related to the duties of his or her Federal
employment or military assignment.

c. INSystems ecords" De ed. A system of records is a
group of records under the control of the Department of the Navy
or any element of the Navy Department, operating forces, or shore
establishments, from which information is retrieved by the nane
of the individual or by some identifying particular assigned to
the individual.



JAGINST 5830.1
19 Nov 90

d. Social Security Numbers. No individual, even a member or
employee of the naval service, should be requested to provide his
or her social security number in connection with a fact-finding
body investigation. This may obviate the need for giving a
Privacy Act statement. Social security numbers can generally be
obtained from other available records if necessary in a
particular investigation.

e. Privacy Act Statement Contents. JAGMAN Appendix A-2-a

includes every item of information that would be required for a
Privacy Act statement for any administrative investigation. It
should be used as a basis for tailoring a specific Privacy Act
statement appropriate to the particular purposes and subject
matter of the investigation, and the role of the particular party
or witness in relation to the matter under investigation. ‘

f. Local Forms. Locally prepared forms utilizing the format
in Appendix A-2-a of reference (b) are authorized. Copies of
local forms for Privacy Act statements prepared for use in
administrative investigations shall be filed on a current basis
with the Judge Advocate General.

g. Reviewing Authorities. The officer exercising general
court-martial jurisdiction has the responsibility to ensure that

remedial action, as appropriate, is taken to rectify any noncom-
pliance with the Privacy Act indicated .in the investigative
record prior to forwarding the record to the Judge Advocate
General.

h. Records of Disclosure. Appendix A-2-b of reference (b)
is recommended for use, as reguired, in recording and accounting
for disclosures of information about identifiable individuals
from records that are collected, used, or maintained pursuant to
directives under the cognizance of the Judge Advocate General.
Local reproduction is authorized.
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COURTS OF INQUIRY

This regulation prescribes the rules and procedures concerning
courts of inquiry under Article 135, Uniform Code of Military
Justice (UCMJ).

Earagraph Eage
1. Jurisdiction------r---m-c-emewm e e s m e rmrmm e mm 3
2. Authority to Convene---~----v-re-ecrmee e r e e mm e mm 3
3. Composition--—---------------c-sommerm o m e mmm e m e m e m e 3

Members of the Court of Iﬁquiry

a.
b. Counsel for the Court of Inquiry
c. Parties
d. Counsel for Parties
4. Appointing Order-—----=---crmmrm e, e e 6
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b. Contents of Appointing Order
c. Additional Matters
d. Communication with the Convening Authority
5. Duties and Responsibilities of the President-----—-----=--- 7
6. Duties and Responsibilities of the Members----—-—=--—=-=-=c--— 8
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j. Examination of Previous Record by Party Designated
During Proceedings
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l. Jurisdiction. A court of inquiry may be canvened to inves-
tigate any matter, whether or not the persons involved have
requested such an inquiry. The fact that an involved person has
requested a court of inquiry does not require that one be con-

vened. Article 135(Ca), UCHMJ.

2. Authority to convene. A court of inquiry may be convened by
any person authorized to convene a general court-martial or by
any person designated by the Secretary of Navy to convene a court
of inquiry. Article 135Cal), UCMJ.

3. Composition

a. Members of the Court of Inquiry. The convening author-
ity will designate three or more commissioned officers to sit as
members of the court of inquiry. Article 135(b), UCMJ. When
practical, the senior member should be at least a Navy lieutenant
commander or a Marine Corps major. The senjor member shall be
the president. All members should be senior to anv person whose
conduct is subject to inquiry.

b. Counsel for the Caourt of Inquiry The convening author-
d Arbkte~aln 76k ) o~ of

ity will appoint 3 counsel certified undar Article 27¢(h), and
sworn in accordance with Article 42(a), UCMJ, for the court of
inquiry. Counsel is required to act in a fair and impartial
manner and will not assume an adversarial role. Counsel duties
are to assist the court of inquiry in matters of law,
presentation of evidence, and in the keeping and preparation of
the record. Assistant counsel for the court may be appointed.
(Assistant counsel need not he certified under Article 27(b),
UCMJ.)

c¢. Parties

(1) Geperal. A "party™ before a court of inquiry is a
person subject to the UCMJ who has properly been designated as
such in connection with a3 court of inquiry and whose conduct is
either the subject of the inquiry or has a direct interest in the
inquiry. Upon thefr request to the court, persons emploved by
the Department of Defense who have a direct interest in the
subject of inquiry must be designated parties. Designation as a
party has significant procedural implications.

(2) Subject to ipguirv. A person's conduct or perfor-
mance of duty is "subject to inquiry™ when the person is involved
in the incident or event under investigation such that
disciplinary action may follow, that his rights or privileges may
be adversely affected, or that his personal reputation or profes-—
sional standing may be jeopardized.

(3) Direct interest. A person has "direct interest™ in
the subject of inquiry: when the findings, opinions., or

recommendations of the caurt of inquiry may, in view of his
relation to the incident or circumstances under investigation,
reflect questionable or unsatisfactory conduct or performance of

3 Enclosure (1)
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duty; or when the findings, opinions, or recommendations may
relate to a matter over which the person has a duty or right to
exercise official control.

(4) Reserve applicabjility. Any member of the Naval or
Marine Corps Reserve not subject to the UCMJ by virtue of his
status whose conduct or performance of duty is subject to inquiry
may, upon regquest to the court of inquiry or its convening
authority, be designated a party before the -court of inqguiry.

(5) Dther designations of parties. No other person may
be designated as a party unless expressly authorized by the
Secretary of the Navy (Judge Advocate General).

(6) Who mavy designate. Parties are designated by the
convening authority of the ccurt of inguiry or by the president
of the court of inquiry when ‘expressly authorized to designate
parties by the convening authority, subject to the following
considerations:

(a) When parties are to be designated, and it is
apparent at the time of the issuance of the appointing order that
a personh or persons must or should be designated, the convening
authority should include such designatian in the appointing
order. The convening authority's power to designate parties
continues during the entire proceedings before a court of
inquiry.
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ime during the course of an

investigation by a court of inquiry authorized to designate
parties it appears to the court that any person not previously
designated should be so designated, that person shall be informed
of that conclusion, shall be designated a partv and shall be
informed of and accorded his rights as such.

(c) If at any time during the course of an
investigation by a court of inquiry not authorized to designate
parties it appears that any person should be so designated the
convening authority shall be so advised. The convening authority
will decide if such person should be designated.

(7) Effects of designation. Designating an individual a
party before a court of inquiry affords that party a hearing on
possibly adverse information concerning his conduct or
perfaormance of duty, or relating to a matter over which he had a
duty or right to exercise official control.

8) e in status of a3 art If it no longer appears
that a person prev1ou51y designated as a party is involved in a
material way in the matter under investigation; his designation

as a party mav be withdrawn by the president of the court upon
application of that party, or upon the president of the court's
own initiative. The convening authority will be promptly
informed of this action. The convening authority may reverse the
president's decision.

Enclosure (1) 4
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d. Counsel for Partles

(1) Entitlement. Only a "party™ is entitled to
representation by counsel. The convening authority will appoint
counsel for military servicemember parties designated in the
appointing order and those military servicemembers designated as
parties during the course of the proceedings. See 3d(2) for
counsel for civilian parties. Appointed counsel must be a person
certified by the Judge Advocate General under Article 27(b),
UCHMJ. Any party may be represented by civilian counsel, at no
expense to the Government, or by military counsel of the party's
own selection, if reasonably available. The procedures detailed
in JAGMAN 013] will be used in determining availabhility of
requested counsel. If requested militaryvy counsel is provided,
appaointed military counsel will be excused from further
representation. Civilian counsel representing a party must be an
attorney admitted to practice before the highest court of a State
or a Federal District Court. If a party desires to be represent-
ed by counsel from a forelgn nation, the advice of the Judge
Advocate General of the Navy will be sought as to whether such
counsel has the requisite qualifications.

(2) Annninktad ArAanincecal Ene rliuiliam nanbinc. ’._ﬁ‘ppein{-ed
military counsel will only be provided for a civilian party under

one of the following circumstances:

(a) The civilian party is in a status in which he
might be subject to trial by court-martial and the court of
inquiry may be used as a pretrial investigation under Article 32,
UCMJ. As discussed in the basic instruction the substitution of
the court of inquiry in place of an Article 32 investigation is
normally not advisable. However, designation of a civilian as a
party to the investigation, assignment of military counsel, and
allowing the party and counsel to be present and cross-examine
witnesses may in some cases expedite a subsequent Article 32
investigation. Failure to designate a civilian as a party before
a court of inquiry does not preclude a subsequent Article 32
investigation of the individual.

(b) Doubt exists as to the mental competency of the
civilian party, and the civilian party §is not represented by
counsel capable of adeauately protecting the party's interest.
See paragraph 3d(3) below.

(c) The convening authority directs such action on
the ground that under the particular circumstances af the case,
the interests of the Government would be best served by making
military counsel available to represent the civilian partv.

(3) JIncompetent partv. ' When a medical officer states
that a person designated a party, whether military or civilian,
is incompetent due to injuries or disease and will remain so for
at least 30 days, and the party is not represented by counsel,
the convening authority will ensure that caounsel certified under
Article 27(b), UCMJ, is appointed to represent the party during
the proceedings of the court. Such counsel is obligated to

5 Enclosure (1)
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exercise all the rights of the party as though the party were

present.
4. Appointing Order

a. Form. Courts of inquiry are convened by an appointing
order signed by the convening authority. The appointing order
shall be in official letter form addressed to the president of
the court. When circumstances warrant, a court may be convened
on oral or message orders. Written confirmation of oral and
message orders will be issued in each case. Message orders and
all confirmations of orders shall be included in the record of
proceedings of the court.

b. Contents of Appointing Order. The appointing order of a
court of inquiry shall: (1) name the president, the members, and
the counsel; (2) designate kriown parties to the inquiry; (3)
appoint counsel for parties when regquired and detail support
personnel to counsel for a party as appropriate; (4) specify the
time and place for initial meeting of counsel; (5) recite the
specific purposes of the inquiry and explicit instructions as to
the scope of the inquiry; (&) provide any instructions necessary
to ensiure the accomplishment of the purposes for which the court
was convened ensuring that there is ample information developed
to be used by authorities remote from the convening authority's
command; (7)) require that the members of the court of inquiry
make findings of fact, but noting that Article 135(g), UCMJ,
prohibits the court of inquiry from expressing opinions or making
recommendations unless specifically required to do so by the
convening authority in the appointing order; if the convening
authority desires opinions or recommendations from the members,
this will be so stated in the appointing arder; (8) require that
the president suspend the proceedings of the court and advise the
convening authority when it appears that the intentional acts of
a deceased servicemember were a contributing cause to the
incident under investigation; (9) state whether or not the court
of inquiry has authority to designate parties and the scope of
that authority;: (10) provide for the appointment of reporters,
evidence custodians, security officers, public affairs officers
and interpreters as appropriate, and (11) contain directions for
complyving with the Privacy Act of 1974. For an example of an
appointing order for a court of inquiry. see enclosure (3).

ol e - Y -
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(1) Junior officer membership. If exigencies of the
service require that an officer junior to a party sit as a
member, the reason for this will be stated in the appointing
order, or will be noted in the convening authority's action on
the record.

(2) Amendment of appoinpting order. The convening
authority may amend the appointing order at any time to limit or
increase the scope of the inquiry, name additional parties, or
provide additional instructions. See enclosure (5) for an
example. The counsel to the court may be changed at any time.
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Prior to receipt of evidence by the court of inquiry, the
convening authority can amend the appointing order at any time to
change the president or members. After a court of inquiry has
received evidence, changes iIn the president or members will only
be for good cause. Good cause includes physical disability,
military exigency, adherence to the seniority principle in
membership, and other extraordinary circumstances which render
the president or a member unable to proceed within a reasonable
time. Good cause does not include temporary inconveniences which
are incident to normal conditions of military life. The convening
authority in his action on the record of proceedings shall set
forth the reasons for any change in the membershin af the court

after the receipt of evidence. See paragraph 10d(5) and (6) for
procedures.

(3) Routipng of appointing orders. On occasion, it may

be advantageous to forward an advance copy of the appointing
order to interested superiors, so that they may be apprised of
significant occurrences and actions being taken in connection
therewith.

(4) Litigation. If an investigation is convened
primarily or as one of its purposes to gather information to
adjudicate an administrative claim by or against the United
States under the Federal Tort Claims Act, to examine a potential
admiralty claim by or against the United States, or for purposes
of litigation by or against the United States, the investigation
must comply with Chapters VIII and XII of the JAG Manual. See
JAGMAN 0211c for special language to be included in the
appointing order.

d. Communication with the cConvening Authority. 1If at any
time during the course of the proceedings it should appear from
the evidence that the convening authority might consider it ad-
visable to enlarge or restrict the scope of the inquiry, alter
the composition of the court (whether by augmentation or sub-
stitution), cancel or otherwise modify instructions set forth in
the appointing order, or provide for additional, appropriate
safeguards to ensure a fair hearing regarding a deceased
servicemember's action: a report should be made to the convening
avthority by the president. Recommendations may be ‘included in
the report. The canvening authority may take such action on this
report as deemed appropriate. Copies of all such communications
and replies should be appended to the record.

5. Outies and Responsibilities of the President. Attendance at
the proceedings of a court of inquiry is the primary duty of the
officer appointed as president. .The president shall preserve
order, decide upon administrative matters relating to the routine
business of the court and, where authorized by this enclosure,
make rulings. He may recess, grant continuances, or adjourn the
court to meet at a time or place that will be most convenient and
proper.

7 Enclosure (1)
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6. Duties and Responsibilities of the Members. Attendance at
the proceedings of a court is the primary duty of an officer
appointed a member. No member shall fail to attend at the
designated time and place unless prevented by illness, ordered
away, or excused by competent authority.

7. Duties and Responsibilities of the Counsel for the Court

a. Dutles. Counsel for the court is under the direct

supervision of the president of the court, Counsel shall call
witnesses and conduct the direct examination of all witnesses
except those requested or called by 2 party. He shall arrange

for a place for the court to meet and if not provided by the
convening authority for the assistance of custodians, security
officers, reporters, interpreters, orderlies, and clerical
assistants. He shall administer the oath or affirmation to all
members, reporters, interpreters, and witnesses, and when
appropriate shall advise witnesses and parties under Article 31,
UCHMJ. He shall arrange for the attendance of all witnesses;,
military and civilian. He shall also supervise the recording of
the proceedings and the preparations of the record. He shall
ensure that the Privacy Act is fully complied with prior to
requesting an individual to supply personal information. See
JAGMAN 0202e, Appendices A-2-a and A-2-b.

b. Responsibility. The primary responsibilityv of counsel is
to exploit all sources of information in order to disclose all
facts in an impartial manner without regard to the favorable or
unfavorable effect on persons concerned. The counsel is not to
assume the role of prosecutor or advocate. The role of counsel
is to assist the court of inquiry in its effort to discover the
facts associated with the matter under examination.

8. Duty and Responsibilitiles of Counsel for Party. It is the
duty of counsel to represent the party to the best of his ability
to protect and safeguard the interests of the party by all
ethical and legal means.
9. Party to an Investigation

a. Rights of a Party. A person duly designated a party
before a court of inquiry shall be advised of and accorded the
following rights:

(1) To be given due notice af such designation.

{(2) 7Yoo be present during the proceedings, except in
accordance with paragraph %b and when the investigation is
cleared for deliberations.

(3) To be represented by counsel,

(4) To be informed of the purpose of the investigation
and provided with a copy of the appointing order.

Enclosure (1) 8
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(5) To examine and to object to the introduction of
physical evidence and written statements.

(6) To object to the testimony of witnesses and to
cross-examine witnesses.

(7)) To request that the court of inquiry obtain
documents and testimony of witnesses or pursue additional areas
of inquiry. See paragraph 11f below.

(8) To introduce evidence.

(9) To not be called as a witness, but to testify at his
own request.

(10) To refuse to incriminate himself; if accused or
suspected of an offense, to Be informed of the nature of the
accusation and advised that he does not have to make any state-
ment regarding the offense of which he is accused or suspected;
and that any statement made by him may be used as evidence
against him in a3 trial by court-martial. See paragraph 12d below.

(11) To make a voluntary statement, sworn or unsworn,
oral or written, to be included in the record of proceedings.

(12) To make an argument at the canclusion of the
presentation of evidence.

(13) To be properly advised concerning the Privacy Act
of 1974,

(l14) To challenge members of the court of inquiry for
cause stated to the court, Article 135(d), UCMJ. See paragraph
10f below.

b. Wailver of Rights of a Party. Advice as to the nature of
any offense of which accused or suspected, to the right to
refrain from making any statement regarding such offense, and the
possible adverse use against him of any statement in a trial by
court-martial may not be omitted. See Article 31(b), UCMJ, and
paragraph 10d below. Any stotement regarding the origin,
incurrence, or aggravation of a disease or injury is invalid
unless warnings in accordance with paragraph 12e¢ are given. Any
other right is conclusively walved by the party's failing to
exercise it, unless he has made, upon the rectord, a2 request to
exercise it and such request has been denied. A party ta a court
of inquiry may waive his right to be present during any portion
of the proceedings.

¢c. Person on Witness Stand when Designated Party. If a
person is on the witness stand at the time he is designated a
party, testimony may only continue at the request of the party.
See paragraph 12¢ of this enclosure. Prior to continuing, the
person designated a3 party will be fully advised of the rights of
a party and given reasonable opportunity to obtain counsel. See
paragraph 9a above.

rl
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d. Failure to Accord Rights

(1) In cases where nonjudicial punishment is
contemplated on the basis of the record of a3 court of inquiry
before which the accused was not designated a party or accorded
the rights of a party, the procedures shall be as prescribed in
FACGMAN 0110d

w LTIy AV .

(2) In cases where an adverse determination respecting
the contracting or incurrence of a disease or injury in line of
duty or as the result of misconduct is contemplated on the basis
of the record of a court of inquiry before which the person
concerned was not designated a party or accorded the rights of a
party, the procedures shall be as prescribed in JAGMAN 0225.

(3) In cases where a general court-martial is
contemplated respecting an accused, the record of a court of
inquiry before which the accused was not designated a party or
accorded the rights of a party may not be used in lieu of a
formal pretrial investigation of the offenses charged against the
accused, See Article 32(c), UCMJ, and R.C.M. 405(b), MCM, 1984.

(4] In cases where charges have been brought against an
accused before a court-martial, military commission, or other
tribunal which is required fully to observe the rules of evidence
as prescribed in the UCMJ and in Part 111, MCHM, 1984, sworn
testimony contained in the record of proceedings of a court of

not be received in evidence by that court-martial, military
commission, or tribunal, unless such testimony is admissible
independently of the provisions of Article 50, UCMJ, and Military
Rule of Evidence 804.

10. Procedures

a. General. The mission of the court of inquiry shall be
given primary consideration in the determination of procedural
questions not expressly addressed in this instruction. The
procedural rules set out in MCM, 19846, for trials by courts-
martial do not apply. However, where no procedure is established
by this instruction, the MCM, 1984, may provide a valuable guide

and should be followed unless impractical.

b. Presence of Person Deslgnated as a Party. Any person
designated as a party will be given reasonable notice as to the
time and place of the meeting of the court of inquiry and his
right to be present at the court. Article 135(c), UCMJ.

¢. pPreliminary Procedures. A court of inquiry shall
assemhble at the place and, as nearly as practicable, at the time
designated in the appointing order. Thereafter, the court may
convene any particular session at any time and place, when
desirable; and convenient to the court. The members shall take
their seats in the same order as on courts-martial. Courts of
inquiry are usually cleared of all spectators and parties until
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the manner of proceeding is decided. Normally, counsel for the
court will not withdraw when the court is cleared for preliminarvy

procedures. A record of meetings to establish preliminary
procedures is not required.

d. Meeting of the Court

(1) Sessions. The proceedings will be public unless the
convening authority or the court, for security reasons or other
good cause stated in the record, directs that the entire
proceeding or any portion thereof be cleosed to the public. The
closure of the inquiry to the public will not exclude the parties
to the inguiry Or their counsel from the court. If the matter to
be heard requires a security clearance and a party or counsel has
not been granted such clearance, the convening authority shall be
advised thereof; see paragraph 12-12, Department of the Navy
Information and Personnel Security Program Regulation, OPNAVINST

B510.1H. If suech a persan or civilian counsel is not so cleared.
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JAGMAN 0146b shall be followed.

(a) Clearing the court. The court may be cleared
at any time for deliberation or consultation, whereupon the
parties and their counsel and spectators will withdraw. A record
of closed sessions is not required. Counsel for the court will
also withdraw unless requested to remain. During an open hearing
when numerous spectators are present, as a matter of convenience
the court may withdraw to another room for deliberation or
consultation.

(b) Spectators and publicitv. Neither the public
nor the news media will make a3 tape recording, video tape
recording, photograph, broadcast, or televise the court
proceedings. A party may tape record proceedings only with the
prior approval of the convening suthority. The president of the
court should make clear this requirement by appropriate means.
Viaolation of this rule constitutes grounds for barring violators
from subsequent sessions of the investigation.

(2) Recess and adiournmepnt. Courts mav recess or
adjourn for such period as mav be necessary without permission of
the convening authority. I[f, however, the adjournment is for
more than three days, the convening authority shall be informed
by the president.

(3) Presence of party and counsel. As soon as the court

has determined the manner of proceedings and whether the court
will be open or closed to the public, each party named in the
appointing order and their counsel shall be called before the
court. Parties may be called individually, in groups, or all at
the same time. Unless waived, the appointing order shall be read
to the party or parties before the court. The rights of a party,
as set forth in paragraph 9a of this enclosure shall be fully
explained by the counsel for the court. The record mav state
simply that the appointing order was read or the reading thereof
waived, but advice as to rights shall be reported verbatim. If
any party is not represented by counsel and desires such
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representation, the court shall recess for a reasohable time to
allow counsel to be appointed or retained. If it is essential
that the court take testimony which might otherwise become
unobtainable, then, in lieu of recessing, the court shall arrange
for the appointment of counsel (gqualified under Article 27(b),
UCMJ) to represent the party until he can obtain the attendance
of detailed counsel or counsel of choice and proceed with the
taking of such testimony.

(4) Absence of counsel from the _court. If the counsel
for the court is absent and there is an appointed assistant
counsel who is certified under Article 27¢(b}), UCMJ, the assistant
counsel may, in the discretion of the court, act as counsel and
the proceedings may continue. Otherwise, the court shall
adjourn, report the absence to the convening authority, and await

the return of counsel or the appointment of a new counsel.

(5) Absence of the president or_a member. After
receiving evidence the court may, in the absence of a member,
proceed with the inquiry only if authorized and directed to do so
by the convening authority. Convening authorities should only
direct the court to proceed when the absence will unreasonably
delav the procesedings. The convening authority will state his
reasons for so directing in his action on the proceedings. Even
if directed to proceed by the convening authority., unless at
least three members and a majority of the total membership are
present, no business other than an adjournment shall be
transacted. If the absence of a member will unreasonably delay a
court of inquiry, the convening authority may appoint additional
members to ensure that at least three members will be present and
direct the court to proceed. Any such action is extreme and
convening authorities are cautioned to make substantial efforts
tc allow the court to go farward with the orlg1na1 members prior
to substituting a new member. See paragraph 4ec(2). The
canvening authority will state his reasons for appointing new
members and direction for the court to proceed in his action on
the proceedings.

uted aor additionsal

{(6) Substituted members. Any substituyted or additional
member appointed after evidence has been received shall examine

the record of the proceedings conducted prior to his sitting as a
member and such examination shall be noted on the record. Any
new member shall be subject to challenge as provided for in
paragraph 10f below. After examination, each substituted and
add1t10nal member shall participate fully in the subsequent
proceedings of the court and in its deliberations relative to
findings of fact, opinions, and recommendations.

{7) Iemporary abSence. Temporary absences should be
discouraged by the convening authority, however; if a member is
absent, the record of that part of the proceedings conducted in a
member's absence shall be examined by the member and such

examination noted in the record. Such temporary absence does not
preclude that member's full participation in the deliberations of
the court relative to findings of fact, opiniens, and
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recommendations.
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e. Oaths

(1) Geperal. The members, the reporter, and the
interpreter will take an oath or affirmation to faithfully
perform their duties. Article 135(e), UCHMJ.

(2) Witnesses. All persons who testify before a court
of inquiry will be examined under ocath or affirmation. Article
135(f), UCHMJ.

(3) Administering Oaths. The president and the counsel
for the court of inquiry have the authority to administer oaths
(enclosure (6)) throughout the court of inquiry proceedings. See
Article 136(h), UCHMJ,.

f. Challenges. A member of a court of inquiry may be
challenged by a party only fdr cause. Article 135(d), UCMJ.

(1) The challenage. Any member of a court including the
president may be challenged at any time during the proceedings
for good cause stated to the court. The court will not receive a
challenge to more than one member at a time. After disclosing
his ground for challenge, the party may examine the member
concerning that ground. This examination may or may not he under
oath, at the discretion of the challenging party, but it shall be
recorded verbatim. Counsel for the court may cross-examine the
challenged member. After such examination and cross-examination,
any other evidence bearing on the basis for challenge will be
heard.

(2) Grounds fgr challenges. The president or a member

shall be excused for cause whenever it appears that the
individual challenged:

(a) Is not a commissioned officer;

(b) Has not been properly detailed in the
appointing order;

(c) Will be a witness;

(d) Has formed a definite opinion as to cause of
the incident prior to hearing evidence presented to the court of
inquiry; or

(e) Should not sit to ensure a court of inquiry
free from substantial doubt as to fairness and impartiality.

(3) Decisigon op challenge. The burden of establishing
the ground for challenge is on the party who made the challenge.
The challenged member shall withdraw with 2ll other persons
during the court's consideration of the challenge. The remain-
ing members may discuss the challenge in closed session prior to
voting. The court decides the challenge according to the
preponderance of the evidence. JAGMAN 0213b(1) defines
preponderance of evidence. A majority or tie vote disqualifies
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the challenged member. A sustained challenge will be immediately
reported to the convening authority. If the challenge reduces
the number of members below the statutory minimum of three, the
court will adjourn until the convening authority appoints another

member. If the membership is not reduced below three, the court
may proceed with its inquiry unless otherwise directed by the
convening authaority. If a challenge to the president is

sustained, the next senior officer becomes president.

g. Order of Presentation. Witnesses and evidence are
usually presented in the following order: counsel for the court;
a party; counsel for the court in rebuttal; and as requested by !
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examination, cross-exam:nat1on, redirect examination, recross-
examination, and examination by the court. Each witness will
then be permitted to make a statement relating to matters pert-
inent to the inquiry not previously brought put in his testimony.
Thereafter, counsel for the court or counsel for the parties will
be permitted to examine the witness further concerning these
matters as well as any matters touched upon in court.

h. Suspension of Proceedings. If at any time during the
course of the investigation it appears that the intentional act
or acts of a deceased servicemember were a contributory cause of
the incident, the president of the court of inguiry will suspend
any further proceedings and immediately notify the convening

authority. The conveninpg authority will, in turn, notify the
Judge Advecate General of the preliminary findings regarding the
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authority of additional measures, if any, that need to be imple-
mented in order to ensure a fair hearing regarding the de-
ceased's actions. The president will proceed with the investiga-
tion only when directed to do so by the convening authority.

1. visiting the Scene of Incldent. When practicable, it may
be desirable to visit the scene of the incident to acquaint the
court with the physical characteristics of the scene. Usually,
testimony is nat taken at the scene. The caurt should normally
be accompanied by counsel for the court, parties and their
counsel, and the reporter, but any party may waive attendance by
themselves or their counsel.

j. Examination of Previous Record by Party bDesignated During
Proceedings. The record of proceedings to the point the

1nuac+1n:+1nn has nrnnroc:nﬂ will bhe made availahle fonor
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exam1nat10n by a newly designated party and his counsel. Such a
party mav request that specified witnesses who have previously
testified be recalled for cross—examination. If circumstances do
not permit the recalling of a witness, evidence may be obtained
from that witness by a sworn statement. In the absence of
compelling justification,; investigative proceedings shall not be
suspended pending the obtaining of any such statement.

k. Designation of a Party Senior to a Member During

Proceedings. Should an officer senior to any member be
designated a party during the proceedings, the convening
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authority shall be notified so that the membership can be revised
in accordance with the seniority principle, if legally permis-

sible. See paragraph 4c(2) above. Whenever it is not possible to

adhere to the seniority principle in membership, the convening
authority shall set forth the ressons in his action on the record
of proceedings. The seniority principle is not applicable to
counsel.

1. Previous Testimony of Witness Thereafter Designated as a
Party. Any testimony given by a person as a witness prior to his
desjignation as a party remains in the record and is considered
and used thereafter without regard to his subsequent designation
as a party.

m. Unsworn Statements. Regardless of whether a party has
previously testified as a witness, the party may make an unsworn
statement to the court after 'all the witnesses have testified,
all evidence received and before arguments. The party may not be
cross-examined upon this unsworn statement. Counsel for the
court or any of the other parties to the inquiry may, however,
introduce evidence to rebut any statements of fact contained
therein. The statement may be oral or written, and mav be made
by the party or his counsel. The statement should be factual,

and not argumentative, in nature.

n. Arguments. After the testimony and statements by the
parties, if any, counsel for the court and counsel for the
parties mayv present argument if they so desire. The impartial
role of the counsel far the court shall not bhe abhandoned. 1¢
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counsel for the court presents argument, his remarks should be in
the nature of a summation of the evidence rather than partisan
advocacy. Counsel for the court has the right to make the
opening argument and, if any argument is made on behalf of a
party, the closing argument in rebhuttal. If multiple parties
have been designated, their counsel shall present argument in the
reverse order of seniority, the most junior .party presenting the
first argument. The court may set any reasonable limitation on
the length of arguments.

ii. Evidence

a. Rules of Evidence. Proceedings under this instruction
are administrative and not judicial. Therefore, the Military
Rules of Evidence--other than Military Rules of Evidence 301,
302, 3063 and 501-507--will not be followed. See JAGHAN 0213 and
paragrapbh 13 of this enclosure as to the standard of praof
required to support findings of fact.

b. Objections to Evidence. Any member, the counsel far the

court, a2 designated party; counsel for 2 party or the president

may object to the court of inquiry considering any evidence. The
reason for the objection will be stated on the record.

€. Rulings. A court of inquiry is an administrative fact-

finding bodv and as such it is inappropriate excent as detailed
in this paragraph for the president to rule on objections to
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evidence. Rather, the objection should be noted for the record.
The president may rule, subject to objection detailed in
paragraph 11d below, on the following matters:

(1) Relevancy. Any information relevant to the
investigation may be brought before the court of inquiry.
Relevant information means information having a tendency to make
the existence of any fact that is of consequence to the
determination of the action more probable or less probable than
it would be without the evidence. The president may rule that
evidence is not relevant and exclude its consideration by the
court.

(2 Militarv Rules of Evidence. The President will make

rulings on objections to the court considering evidence when the
objection is based upon the feollowing Military Rules of Evidence:
301, compulsory self-incrimirnation; 302, mental examination; 303,
degrading questions; 501-5Jd4, dealing with privileges; 505,
classified information; 506, government information other than
classified information; and 507, informants. In ruling on
objections the President will be guided by this instruction and
the discussion of the above rules in the Manual for Courts-
Martial, 1984, in rendering a ruling.

d. Objections to Rulings. Should counsel to the
investigation or for a party object to a ruling, the objections
will be noted for the record. Should a member object to the
president's ruling on any matter, a vote shall be taken in closed
session and the decision of the majority shall govern. The court
in closed session may discuss the matter pricor to voting. The
president and all members will vote on the issue. In the case of
a tie vote, the decision of the president shall govern. The
objection and the results of the vote will be noted for the
record.

e. Obtaining Information. Whenever it appears desirable to
members of the court that certain information be elicited or
developed in the interest of establishing or clarifving any
matter, the president will so advise counsel for the court and
may direct counsel to call witnesses, to pursue further lines of
questiconing, or to adduce other evidence. The president and
other members of the court mav examine witnesses upon completion
of examination by counsel.

¥. Reguest for the Praduction of Evidence by a Party.
Whenever a party desires the court obtain documents or evidence
that the party is unable to obtain or desires that information be
elicited or developed in the investigation in the interest of
establishing or clarifving any matter, a party or the counsel far
a party may so request of the president. Such requests are
subject to objection, see paragraphs 1llb, ¢ and d. If such
matters are found to be admissible, the president will direct
counsel for the court to obtain the requested documents or
witnesses or pursue further lines of inquiry.
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g. Depositions. The method of taking and authenticating
depositions to be received in evidence before courts of inquiry
will he 25 presc¢cribed in Article 69, UCM]), If there is any
likelihood that the deposition might be required in a subsequent
court-martial proceeding, the procedures should comply with
R.C.M. 702.

h. Admissibility of Former Testimony. Former testimony
admissible under Military Rules of Evidence 804(b){(1) may be
received by a court of inquiry.

12. wWitnesses

a. General. Witnesses may be summoned to appear and testify
before a court of inquiry as provided for in trials by court-
martial (R.C.M. 703(e)(2)). Article 135(f), UCMJ. Counsel for
the court, any party, and counsel for any party may interview any
witness at any time, regardless of whether such witness has
previously testified.

b. Refusel To Appear and Testify. Any person not subject to
the UCHMJ who has been duly, subpoenaed to appear as a witness
before any court of inquiry, who has been duly paid or tendered
the fees and mileage of a witness at the rates allowed to
witnesses attending the courts of the United States, and who
willfully neglects or refuses to appear, or refuses to qualify as
witness, to testify, or to produce any evidence that person may
have been legally subpoenaed to produce, is guilty of an offense
against the United States and mav have a warrant of attachment
served upon them to compel their attendance as a witness,

Article 47, UCMJ. However, a warrant of attachment (see R.C.M,
703) to compel the witness' attendance before the court shall not
be issued by a court of inquiry without prior approval of the
Secretary of the Navy (Judge Advocate General). JAGMAN 0138 and
0139 apply. The Judge Advocate General will conduct all liaison
with the Justice Department or individual United States Attorney
to serve any warrants of attachment.

c. Person Designated as a Party. Any person desjignated as a
party mavy at his request, but not otherwise, become a witness
before the court of inquiry. A party's failure to make such a
request will not create any presumption against the party. If a
party elects to testify, it will be under ocath or affirmation, as
with any other witness.

d. Compulsory Self-Incrimination Prohibited

(1) Compelling tesktimonvy. No witness shall be compelled
to incriminate himself or to answer any gquestiaon the answer to
which may tend o incriminate him; nor shall he be compelled to
make any statement or produce evidence if the statement or
evidence is not material to any issue under investigation and may
tend to degrade him., See Article 31(a) and (c), UCMJ, and

Military Rules of Evidence 305.
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(2) Marning. If a person called as a witness before a
court of inquiry is suspected of or charged with an offense, the
person shall be informed of the nature of the offense and the
subject matter of the inquiry. Often, particularly in the early
stages of an investigation, the specific nature of any suspected
offenses 1s unclear. Care must be taken in such cases to tailor
the warning to at least alert an individual in general terms of
tﬂE natur‘e OT any SUSPECIEU U‘I’ff’.ﬁ:—iés. ll‘lE person :ﬂdll el.l.bu ut.'
advised of the right that he does not have to make any statement
or give any testimony regarding the offense of which suspected or
accused, and that any statement or testimony made may be used as
evidence in any subsequent trial. Article 31(b), UCMJ. After
being so informed,. the right to refrain from testifying regarding

the offense of which suspected or charged must be clalmed by the
witness. Despite his assertion of the right, the witness may be
questioned on matters other than the offense of which suspected
or charged.

e. Warnings Regarding Disease and Injury. A member of the
Armed Forces may not be required to sign a statement relating to
the origin, incurrence, or aggravation of a disease or injury
that the member has suffered (JAGMAN 0215b). Any such statement
without warning against interests, signed by a member, is in-
valid. (10 U.S.C. & 1219.) Any statement relating to the origin,
incurrence or aggravation of any disease or injury that the
member has suffered, which is obtained voluntarily after the
member has been advised of his right not to sign such a

statement, is valid and may be used in connection with the
subject matter of the inquiry. JAGMAN Appendix A-2-f is

- ST LA g

recommended for use, as required, in record:ng suph warning.
f. Examination of Witnesses

(1) MWitnesses mavy be examined bv counsel for the court
of inquiry and by members of the court.

(2) Any person designated as a party will have the right

to cross-examine witnesses. Article 135(c), UCMJ.
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witnesses subject to naval authority not to discuss their
testimony with other witnesses or persons without an official
interest in the matter until the investigation is completed.
Other witnesses may be requested, in a similar manner, not to
discuss their testimonv. This warning may he given to ensure
that the matter before the court of inquiry can be fairly heard
and to eliminate the possibility that disclesures of the
substance aof the testimony may influence the testimony of wit-
nesses still taoa be heard.

g. Exclusion of Witnesses. Witnesses, other than a party,
ordinarily should be excluded from hearings except when they are
testifving. In some cases, expert witnesses (who did not witness
the actual events of an incident but are called upon to testify
for their technical expertise) may not be able to testify in an
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circumstances of the incident under inquiry. In such instances,
it may be necessary to allow such experts to be present during
the open sessions of the court in order that they may be
sufficiently advised of the facts to give informed testimony as
to the technical aspects of the incident. In these instances,
the record must affirmatively show that the witness was present

during the testimony of other witnesses.
13. wuWritten Repart by the Court of Inquiry

a. Report by the Court. After all the evidence, statements,
and arguments have been recelived, the court shall declare the
inquiry closed. The president and members of the court will then
consider the evidence, statements, and arguments, and the
instructions contained in the appointing order shall be carefully
reexamined and scrupulously followed. At the request of the
court, counsel shall assist in the preparation of the findings of
fact, opinions, and recommendations, or any part thereof. In so0
acting, counsel merely assists the court in the transcription of
their report. Counsel is prohibited from taking part in any
deliberations. The report of findings of fact, opinions, and
recommendations shall become a part of the record. Dissenting
views are authorized if the findings of fact, opinion, or

“l‘ﬂ
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b. Findings of Fact. The court, after deliberating on the
evidence received during the inquiry, shall first record the
facts found that constitute a detailed description of the matter
investigated. Care shall be taken to include only those findings
of fact which the court believes are established by a
preponderance of the evidence. JAGMAN 0213b(l) defines
preponderance of the evidence as it is to be applied in
establishing each finding of fact. If, however, it appears to
the court that the actions of a deceased servicemember may have
caused a loss of life, including his own, or the loss of property
by intentional or criminal acts, such findings of fact must be
established by clear and convincing evidence as defined in JAGMAN
0213b(2). The clear and convincing burden pertains to the
establishment of those findings of fact which describe the
activities or actiaons of the deceased member. This more
demanding burden of proof is required because the deceased
servicemember is unavailable to speak in his own behalf.

¢. Opinions. If opinions are called for in the appointing
ordar or raequired by ragulations,; the court shall lisgt 211 of i
opinions drawn from and supported by the facts. Each opinion
will clearly indicate which of the findings of fact supports the
opinion. Depending upon the nature of the inquiry and the
provisions of the appointing order, opinions include inferences
drawn from the facts; opinions as to performance of duty by
individuals concerned or as to performance of functions by
equipment involved; and opinions required by regulations. No
opinion will ever be expressed concerning line of duty or at-
tributing misconduct, as defined in JAGMAN 0218, to a deceased.

ts
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d. Recommendations. When the appointing order calls for
recommendations, the court shall make such recommendations as are
specifically directed and any athers that, in its view, are
appropriate and advisable in view of the nature of the facts
found and opinions expressed. If any member of the court recom-
mends trial by court-martial, only the general nature of the
charges shall be stated. Under no circumstances will a charge
sheet be signed and sworn to by the president or any member who
has so recommended. If a punitive letter of reprimand or
admonition is recommended, a draft of the recommended letter will
be prepared and forwarded with the record of proceedings. If a
nonpunitive letter is recommended, a draft mayv be prepared and

separately forwarded to the sppropriate commander for issuance,

but such a draft will not be included as a part of the record of
proceedings. See JAGMAN Appendices A-1-a and A-1-g for examples
of punitive and nonpunitive letters.

e. Disagreement Among Members. The report of the court
shall be based upon the opinion of the majority. If a3 member
does not concur with the findings of fact, opinions, or recommen-
dations of a majority of the court, the nonconcurring member
shall append a minority report to the record and state explicitly
those parts of the majority report with which he disagrees and
the reasons therefor. The minocrity report may also include
additional findings of fact, and where appropriate, opinions, or
recommendations. See enclosure (7).

f. Disclosure of Decision. No member, the president or
counsel for the court. or other person aofficially connected with
the inquiry, shall disclose or publish any findings, opinions, or
recommendations of the court or of the individual members without
prior approval of the convening authority. With the exception of
the convening authority and subsequent reviewers in the convening
authority's chain of command, no copies of the report of
proceedings may be provided to any person, including parties,
without the approval of the Secretary of the Navy (Judge Advocate
General).

14. Record of the court of Inquiry

a. Authentication. Each court of inquiry will keep a
written record of its proceedings, that will be authenticated by
the signatures of the president and counsel for the court. All
concurring members, if available, shall sign the record
immediately under the findings of fact, opinions, and
recommendations. This includes an officer who participated in
only part of the proceedings (provided he participated at the
time of the findings). Such limited participation shall be
disclosed in the record of proceedings. In the case of a minori-
ty report, the respective reports must be signed by all the
members of the court concurring therein, if available. In case
the record cannot be authenticated by the president, it shall be
signed by a member in lieu of the president, and in case the
record cannot be authenticated by the counsel for the court, it
shall be signed by at least one other member. Article 135(h),

HeM i If mambhers zuthenticatse thse record in lisuy of +tha presgi-
< the recorgc 1n lleu oF The presl
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dent or counsel, the reason will be stated in an addendum to the
record.

b. The Record of Proceedings of a Court. The record of
proceedings of a court shall include the original appointing
order and any other communications from the convening authority.
It shall contain the verbatim testimony of all witnesses, all
exhibits reviewed in evidence by the court, and 31l proceedings
of the court except that, in the discretion of the court,
arguments presented on behalf of the Government and any party to
the inquiry may be summarized. A copy of the findings of fact,
opxnions. and recommendations shall be prefixed to the record.

...... e B
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¢. Forwarding. The record of proceedings, together with
the number of complete copies required by the circumstances,
shall be forwarded to the corivening authority by the president
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d. Privacy Act Compliance. If at any time during the
proceedings an individual is requested by a Government represen-
tative to supply personal information, compliance with the
Privacy Act is mandatory. The record of proceedings must reflect
the foregoing compliance. JAGMAN Appendix A-2-a should be
vtilized.

e. Revliewing Authority. See JAGMAN 0209 and 0210.

f. sSample Record. The sample record of proceedings of a
court of inquiry in enclosure (7} may be used as a guide in the
conduct of the proceedings of a court of inquiry. Nothing in the
sample record, however, shall be considered as authority to
depart from the provisions of this instruction. Deviations from
the sample proceedings, when not inconsistent with the provisions
of this instruction, may be made when appropriate and necessary
to execute the primary mission of the court of inquiry more
effectively. When procedural steps are taken that are not

covered in the sample record, the provisions of Appendix 8, MCM,
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15. Revision

a. General. 1If not satisfied with the investigation, or
with the report of findings. the convening authority may
reassemble the court of ingquiry, and return the proceedings with
direction to:

(1) Have the investigation pursued further, directing
that the report of the facts be made more detailed, that opinions
be expressed in terms more definite and unequivacal, or that the
investigation be more responsive to the original instructions.

{2) Correct some other error or defect, or supply some
omission.
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b. Evidence in Revision. A court of inquiry is not a trial
but merely an investigation. Therefore, the court may properly
be required, upan revision, to reexamine witnesses, take entirely
nhew testimony or obtain other new evidence.

c. Procedures in Revision. The president, members, counsel
for the court, parties and counsel for the parties will
reassemble. The president shall read the direction from the
convening authority. Theregfter the rules regarding procedures,
evidence and witnesses detailed in paragraphs 10-12 of this
enclosure shall be adhered to.

d. Record in Revision. The court will make a written report
and record of the proceedings in revision as detailed in
paragraphs 13 and 14 of this enclesure. The record in revision
will be attached to the original record. The court may change a
finding of fact, opinion or recommendation as part of a hearing
in revision. Such a change will be detailed in the report of
revision, but the finding of fact, opinion or recommendation as
originally determined will remain a part of the record.
Dissenting opinions may be made to any change or new finding of
fact, opinion or recommendation in the manner detailed in
paragraph 13e of this enclosure.
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FACT-FINDING BODIES REQUIRED
TO CONDUCT A HEARING

This instruction prescribes the rules and procedures concerning
fact-finding bodies requiring a hearing before multiple officers
of a single officer.

Paragraph Page
1. Jurisdiction --------v--o-cmr e G
2. Authority to Convene-----——--——cmcm e 4
3. Composijition-~---------memr e e e 4

8.

9.

10.

a. One QOfficer Fact-Finding Body

b. Multiple Membership of a Fact-Finding Body
c. Counsel for the Fact-Finding Body

d. Parties

e. Counsel for Parties

Appointing Order---~----cs-—voccm e 7
a. Form

b. Contents of Appointing Order

c. Additional Matters

d. Communication with the Convening Authority

Outies and Responsibilities of the Investigating Officer

or President---~--------—-——mr e e 8
Duties and Responsibilities of the Members-—-—--————cecececeea-- 8
Duties and Responsibilities of the Counsel for the

Investigation-------cvmcmm e mr e e —— e m e ———— - 9

a. Duties
b. Respaonsibility

Duty and Responsibilities of Counsel for Party--———c—eeec-- 9
Party to an Investigatiop--~--+--+-v--occccc—- 9
a. Rights of a Party

b. Waiver of Rights of a Party

C. Person on Witness Stand when Designated Party
d. Failure to Accord Rights

Procedures--------=---c-mmec e e e e, e 11
a. General

b. Presence of Person Designated as a Party

¢. Preliminary Procedures

d. Meeting of the Fact-Finding Body
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e. Daths

f. Challenges

g. Order of Presentation

h. Suspension of Proceedings

i. Visiting the Scene of Incident

j. Examination of Previous Record by Party Designated
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k. Designation of a Party Senior to a Member During
Proceedings

1. Previous Testimony of Witness Thereafter Designated
as a Party

m. Unsworn Statements

n. Arguments

11. Evidence--------—--—-+-—---—r——r e — -
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Rulings
Objections to Rulings
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Request for the Production of Evidence by a Party
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1. Jurisdiction. Fact-finding bodies that require a hearing may
be convened to investigate any matter, whether or not the persans
involved have requested such an inquiry. In mast cases, a one-
officer, fact-finding body without a hearing requirement will
ensure adequate and timely inquiry. Additional guidance
concerning selection of the appropriate fact-finding body is
provided in Chapter II of JAGMAN.

2. Authority to Convene. Any person authorized to convene
general or special courts-martial may appoint a fact-finding body
required to conduct a hearing. See JAGMAN 0204c.

3. Composition. Membership should normally consist of a single
commissioned officer. If multiple members are considered to be
desirable the need for a court of inquiry should be evaluated.
The membership shall be constituted as follows:

a. One Officer Fact-Finding Body. A one officer fact-
fjpdir\n hndu r-nn||1rhnd l—n r-nnrlln-{- a hn::h'!ng shguld ngrmally
caonsist of one comm1ss1oned officer, but may cansist of a
civilian emplovee when the convening authority considers it
appropriate. Whenever practical, an investigating officer should
be at least a Navy lieutenant commander, Marine Corps major, or
65-13 and senior in rank to any designated party.

b. Multiple Membership of a Fact-Finding Body. A fact-
finding body required to conduct a hearing mayv consist of two or
more commissioned officers. When practical, the senior member
should be at least a Navy lieutenant commander or a Marine Corps
major. When the convening authority considers it appropriate,
warrant officers, senior enlisted persons, or civilian emplovees
of the Department of the Navy may be assigned as members, in
addition to at least one commissioned officer. The senior
commissioned officer shall be the president. Whenever practical,
no member of a fact-finding body should be junior in rank to any
person whose conduct or perrﬁ?ﬁéﬁté of uuty will be subject to
inquiry.

c. Counsel for the Fact-Finding Body. The coanvening
authority should appoint a counsel certified under Article 27(b),
and sworn in accordance with Article 42(a), UCMJ, for the fact-
finding body. Counselkis required to act in a fair and impartial
manner and will not assume an adversarial role. Counsel duties
are to assist the fact-finding body in matters of law, presenta-
tion of evidence, and in the keeping and preparation of the
record. Assistant counsel may also be appointed. Assistant

counsel need not be certified under Article 27(bJ), UCHJ.
d. Parties

(1> Geperal. A "party"™ before a fact—-finding body
required to conduct a hearing is a person subject to the UCMJ who
has properly been designated as such in connection with an
investigation and whose conduct is either the subject of the
investigation or has a direct interest in the investigation.

Upon their request to the fact-finding body, persons emploved by
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the Department of Defense who have a direct interest in the
subject of the investigation must be designated parties. Desig-
nation as a party has significant procedural implications.

(2 Subject to investigatign. A person's conduct or
performance of duty is "subject to investigation”™ when the person
is involved in the incident or event under investigation such
that disciplinary action may follow, that his rights or
privileges may be adversely affected, or that his personal
reputation or professional standing may be jeopardized.

(3) Direct interest. A person has "direct interest™ in
the subject of investigation: when the findings, opinions, or
recommendations of the fact-finding body may, in view of bhis
relation to the incident or circumstances under investigation,
reflect questionable or unsatisfactory conduct or performance of
duty; or when the findings, drpinions, or recommendations may
relate to a matter over which the person has a duty or right to
exercise official control.

(4) Reserve applicabilitv. Any member of the Naval or
Marine Corps Reserve not subject to the UCMJ by virtue of his
status whose conduct or perfaormance of duty is subject to inquiry
mav, upon request to the convening authority, be designated a
party before the fact-finding body.

(5) Ofiher desionations of partjaes. No other person may
be designated as a party unless expressly authorized by the
Secretary of the Navy (Judge Advocate General).

(6) MWho mav desianate. Parties are designated by the
convening authority of the fact-finding body or by the fact-
finding body when expressly authorized by the convening authori-
ty, subject to the following considerations:

(a) When parties are to be designated, and it is
apparent at the time of the issuance of the appointing order that
@ person or persons must or should be designated, the convening
authority should include such designation in the appointing
order. Tha power to designate parties continues during the
entire proceedings before a fact-finding body.

(b) If at any time during the course of an
investigation by a fact-finding body authorized to designate
parties it appears to the fact-finding body that any persan not
previously designated should be s0 designated, that person shall
be informed of that determination, and shall be designated a
party and shall be informed of and accorded his rights as such.

(c) If at any time during the course of an
investipation by a fact-finding body not authorized to designate
parties it appears that any person should be so designated the
convening authority shall be so advised. The convening authority
will decide if such person should be designated.
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(7) Effects of designation. Designating an individual a
party before a fact-finding beody affords that partv a hearing
respecting possibly adverse information concerning his conduct or
performance of duty, or relating to a matter aver which he has a
duty or right to exercise official control.

(8) Change in status of a_party. If it no longer appears
that a person previocusly designated as a party is involved to a
material degree in the matter under investigation, his designa-
tion as a party may be, withdrawn by the convening authority upon
application of that party or upon the convening authority's own
initiative.

-

e. Counsel for Parties

(1) Entitlement. Only a "party®™ is entitled to be
represented by counsel. The ‘convening authority will appaoint
counsel for military parties designated in the convenning order
and those military parties designated during the caourse of the
proceedings. See paragraph 3(e)(2) for when military counsel may
be appointed for civilian parties. Appointed counsel must bhe a
person certified by the Judge Advocate General under Article

27¢(b), UCMJ. Anpy party may be represented by civilian counsel,;

at no expense to the Government; or by m111tary counsel of the
partv*'s own selection, if reasonably available. The procedures
detailed in JAGMAN 0131 will be used in determining availability
of requested counsel. If requested military counsel is provided,
appointed military counsel will be excused from further represen-
tation. Civilian counsel representing a party must be an attor-
ney admitted to practice befare the highest court of a State or a
Federal District Court. If a party desires to be represented by
counsel fram a foreign natiaon, the advice of the Judge Advacate
Genperal of the Navy will be sought as to whether such counsel has
the requisite qualifications.

(2) 0] ed _couns civili a . Appointed
military counsel will be provided for a civilian party only under
one of the following circumstances:

(a) Doubt exists as te the mental or physical com-
patency of the civilian party, and the civilian party is not
represented by counsel capable of adequately protecting the
partv’s interest. See paragraph e(3) bhelow.

(b) The convening authority directs such action on
the ground that under the peculiar circumstances of the case, the
interests of the Government would be best served by making mili-
tary counsel availahle to represent the civilian party.

{3) compete ar . When a medical officer states
that an individuzl who is to be designated a party, whether
military or civilian, is incompetent due to injuries or disease
and will remain so for at least 30 days: the convening authority
will ensure that counsel certified under Article 27(b), UCMJ, is

appointed to represent the party during the proceeding of the
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fact-finding body. Such counsel is obligated to exercise all the
rights of the party as though the party were present.

4. Appointing Order

a. Form. Investigations under this instruction are convened
by an appointing order signed by a convening authority. An
appointing order must be in officiasl letter form addressed toc the
senior member of a multiple member fact-finding body or to the
investigating officer of a one~officer investigation. When
circumstances warrant, an investigation may be convened on oral
or message orders. Signed, written confirmation of oral or
message orders must be issued in each case and must be included

in the investigative report.

b. Contents of Appointing order. An appointing order must
name, as appropriate, the member(s), counsel for the fact-finding
body, the parties, counsel for the parties, and support person-
nel. It shall specify the time and place for initial meeting.
It shall recite specific purposes of the inquiry and contain
explicit instructions about the scope of the inquiry. Inasmuch
as the information developed by a2 fact-finding body is used not
only by the convening authority, but also by authorities remote
from the command, an appointing order should contain sufficient
instructions to ensure accomplishment of the purposes for which
the fact-finding body was convened. It must direct the fact-
finding body to report findings of fact, and at the convening
authority's discretion, opinions and recommendations. It must
require that the president suspend the proceedings of the court
and advise the convening authority when it appears that the
intentional acts of a deceased servicemember were a contributing
cause to the incident under investigation. It must state whether
or not the fact-finding body has authority to designate parties,
and the scope of that authority. The appointing order may in
appropriate cases provide for the appointment of interpreters.
An appointing order must contain directions for complying with
the Privacy Act. A convening authority may require a verbatim
record of all or only specific parts of the proceedings by a
fact-finding body. For an example of an appointing order for a
fact-finding body required to condict a hearing, see enclosires

(4) and (5)).
¢. Additional Matters

(1) If exigencies of the service require that an officer
junior to a party sit as a member, the reason for this will be
stated in the appointing order, or in the convening authority’'s
action on the record.

(2) The canvening authority may amend the appointing
order at any time to limit or increase the scope of the inquiry,
to name additional parties, or to provide additional instruc-
tions. See enclosure (5) for an example. The counsel to the
investigation may be changed at any time,. Prior to the receiving
of evidence by the investigation the convening authority can
amend the appointing order at anvy time to change the investigat-
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ing officer, president, or members. After an investigation has
received evidence, changes in membership should normally only be
made because of physical disability, military exigency, to adhere
to the seniority principle in membership and other extraordinary
circumstances which render the investigating officer, president,
or a member unable to proceed within a reasonable time. Replace-—
ment should not occur to correct temporary inconveniences which
are incident to normal conditions of military life. The conven-
ing authority in his action on the record of proceedings shall
set forth the reasons for any change in the membership after the
receipt of evidence. See paragraph 10d(5) and (8) for pro-
cedures.

(3) On occasion, it may be advantageous to forward an
advance copy of the appointing order to interested superiors so
that they may be apprised of significant occurrences and actions
being taken.

(G) If an investigation is convened primarily or as one
of its purposes to gather information to adjudicate an adminis-
trative claim by or against the United States under the Federal
Tort Claims Act, to examine a potential admiralty claim by or
against the United States, or for purposes of litigation by or
against the United States, the investigation must comply with
Chapters VIII and XII of the JAG Manual. See JAGMAN 0211c for
special language to be included in the appointing order.

d. Communication with the cConvening Authority. If at any
time during the course of the proceedings it should appear from
the evidence that the convening authority might consider it ad-
visable to enlarge or restrict the scope of the inquiry, alter
the composition of the court (whether by augmentation or sub-
stitution), cancel or otherwise modify instructions set forth in
the appointing order, or provide for additional, appropriate
safeguards to ensure a fair hearing regarding a deceased
servicemember®s action a report should be made to the convening
authority by the president or investigating officer. Recommen-—
dations may be included in the report. The convening authority
may take such action on this report as deemed appropriate.
Copies of all such communications and replies should be appended
to the record.

5. Duties and Responsibilities of the Investigating officer or
President. Attendance at the proceedings of a fact-finding body
is the primary duty of the officer appointed as single investi-
gating officer or president of a multiple member fact-finding
body. The investigating officer or president shall preserve
order, decide upon administrative matters relating to the routine
business of the fact-finding body, and, where auvuthorized by this
enclosure, make rulings. He may recess, grant continuances, or
adjourn the fact-finding body to meet at a time or place that
will be most convenient and proper.

6. Dutles and Responsibilities of the Members. Attendance at

the proceedings of a fact-finding body is the primary duty of an
officer appointed a member. No member shall fail to attend at
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the designated time and place unless prevented by illness,
ordered away, or excused by competent authority.

7. Duties and Responsibilities of the Counsel for the
Investigation

a. Duties. Counsel for the investigation is under the
direct supervision of the investigating officer or the president

a2 TeN =T T aSaT0 ¥ R A WYY N

of the multiple fact-finding body. Counsel shall call witnesses
and conduct the direct examination of all witnesses except those
requested or called by a party. He shall arrange for a place for
the fact-finding body to meet and if not provided by the
convening authority for the assistance of custodians, security
officers, reporters, interpreters, orderlies, and clerical
assistants. He shall administer the ocath or affirmation to all
members, reporters, interpreters, and witnesses, and when
appropriate shall advise witnesses and parties under Article 31,
UCMJ. He shall arrange for the attendance of all witnesses, both
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the proceedings and the preparations of the record. He shall

ensure that the Privacy Act is fully complied with prior to
requesting an individual to supply personal information. See
JAGMAN 0202¢, Appendices A-2-a, and A-2-b.

b. Responsibility. The primary responsibility of counsel is
to exploit all sources of information in order to disclose all
facts in an impartial manner without regard to the favorable or
unfavorable effect on persons concerned. The counsel is not to
assume the role of prosecutor or advocate. The role of counsel
is to assist the investigation in its effort to discover the
facts associated with the matter under examination.

8. Duty and Responsibilities of Counsel for Party. It is the

duty of counsel to represent the party to the best of his

ability, to protect and safeguard the in

all ethical and legal means.
9. Party to an Investigation

a. Rights of a Party. A person duly designated a party
before a fact-finding body shall be advised of and accorded the
following rights:

(1) To be given due notice of such designation.

(2) To be present during the proceedings, except in
accordance with paragraph 9d and when the investigation is
cleared for deliberations.

(3) To be represented by counsel.

(4) To be informed of the purpose of the investigation
and provided with a copy of the appointing order.

{5) To examine and to object to the introduction of
physicalfevidence and written statements.

9 Enclosure (2)
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(6) To object to the testimony of witnesses and to
cross—examine witnesses.

(7) To request that the investigation obtain documents
and testimony of witnesses, or pursue additional areas of
inquiry. See paragraph l1llf below.

(a) To introduce ev
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nce.
(9) To not be called as a witness, but to testify at his
own request.

(10} To refuse to incriminate himself; if accused or
suyspected of an offense, to be informed of the nature of the
accusation and advised that he does not have to make any state-
ment regarding the offense of which he is accused or suspected;
and that anv statement made by him may be used as evidence
against him in a trial by court-martial. See paragraph 12d below.

(11) To make a voluntary statement, sworn or unsworn,
oral or written, to be included in the record of proceedings.

(12) To make an argument at the conclusion of the
presantation of evidence.

(13) To be properly advised concerning the Privacy Act
of 19746.

(14) To challenge the investigating officer or, when
assigned, the president and any member of the fact-finding body
for cause stated to the fact-finding body. See paragraph 10f
below.

b. wWaiver of Rights of a Party. Advice as to the nature of
any offense of which accused or suspected, toc the right (o
refrain from making any statement regarding such offense, and the
possible adverse use against him of any statement in a trial by
court-martial may not be omitted. See Article 31(b), UCMJ and
paragraph 12d below. Any statement regarding the origin,
incurrence, or aggravation of a disease or injury is invalid
unless warnings in accordance with paragraph 12e are given. Any
other right is conclusively waived by the party's failure to
exercise it, unless he has made, upon the record, a request to
exercise it and such request has been denied. A party to an
investigation may waive his right to be present during any
portion of the proceedings.

¢. Person on Witness Stand when besignated Party. If a
person is on the witness stand at the time he is designated a
party, testimony may enly continue at the request of the party.
See paragrsph 12¢c of this enclesure, Prior to continuing; the
person designated a party will be fullyv advised of the rights of
a party and given reasonable apportunity to obtain counsel. See

paragraph 9a above.
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d. Fallure to Accord Rights

(1) In cases where nonjudicial punishment is
contemplated on the basis of the record of an investigation
before which the accused was not designated a party or accorded
the rights of a party, the procedures shall be as prescribed in
JAGMAN 0110d.

(2) In cases where an adverse determination respecting
the contracting or incurrence of a disease or injury in line of
duty or as the result of misconduct is contemplated on the basis
of the record of an investigation before which the person con-
cerned was not designated a party or accorded the rights of a
party, the procedures s5hall be as prescribed in JAGMAN 0225.

3 In cases where charges have been brought against an
accused before a court-martial, military commission, or other
tribunal which is required fully to observe the rules of evidence
as prescribed in the UYCMJ and in Part III, MCM, 1984, sworn
testimony contained in the record of proceedings of a fact-
finding bhody required to conduct a hearing before which the
accused was not designated a party mav not be received in
evidence by that court-martial, military commission, or tribunal,
unless such testimony 1s admissible independently of the
provisions of Article 50,'UCMJ, and Military Rule of Evidence
806.

10. Procedures

a. General. The mission of the fact-finding body required
to conduct a hearing shall be given primary consideration in the
determination of procedural questions not expressly addressed in
this instruction. The procedural rules set out in enclosure (1)
for courts of Inquiry and in the MCM, 1984, for trials by courts-
martial do not apply. However, where no procedure is established
by this instruction, enclosure (1) and the MCM, 1984, may provide
valuable guidance and should be followed unless impractical.

b. Presence of Person Designated as a Party. Any person
designated as a party will be given reasonable notice as to the
time and place of the meeting of the fact-finding body and their
right to be present at the meeting.

c. Preliminary Procedures. The fact-finding body and
counsel to the investigation shall assemble at the place, and as
nearly as practicable, at the time designated in the appointing
order. Thereafter the investigation may convene any particular
session at any time and place, when desirable, and convenient to
the fact-finding body. If multiple members are assigned, the
members shall take their seats in the same order as on courts-
martial. The investigation is usually cleared of all spectators
and parties until the manner of proceeding is decided. Normally,
counsel for the investigation will not withdraw when the hearing
is cleared for preliminary procedures. A record of meetings to
establish preliminary procedures is not required.

11 Enclosure (2)
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d. Meeting of the Fact-Finding BRody

(13 Sessions. The proceedings will be piublic unless t
convening authority or the fact-finding body, for security
reasons or other good cause stated in the record, directs that
the entire proceeding or any portion thereof be closed to the
public. The closure of the inguiry to the public will not
exclude the parties to the ingquiry or their counsel from the
investigation. If the matter to be heard requires a security
clearance and a partyvy or counsel has not been granted such
clearance, the convening authority shall be advised thereof; see
paragraph 12-12, Department of the Navy Information and Personnel
Security Program Regulation, OPNAVIST 5510.1lH. 1f such a person
or civilian counsel is not s0 cleared, JAGMAN 0144b shall be
followed.

ne

(a) Clearing the investigation hearing. The
investigation may be cleared at anv time for deliberation or
consultation, whereupon the parties and their counsel and
spectators will withdraw. A record of closed sessions is not
required. Counsel for the investigation will also withdraw
unless requested to remain. During an open hearing when numerous
spectators are present, as a matter of convenience the fact-

finding body may withdraw to another room for deliberaztion or

consultation.

(b)Y Spectators and publici . Neither the public
nor the news media will make a tape recording, video tape
recording, photograph, broadcast, or televise the investigative
hearing. A party mav tape record proceedings only with the prior
approval of the convening authority. The investigating officer
or president should make clear this requirement by appropriate
means. Violation of this rule constitutes grounds for barring
violators from subsequent sessions of the investigation.

(2) Recess and adjournment. Investigations mayv recess
or adjourn for such period as may be necessary without permission
of the convening authority. If, however, the adjournment is for
more than three days, the convening authority shall be informed.

{(3) Presence of party and _counsel. As soon as the fact-
finding bodv has determined the manner of proceedings and whether
the proceedings will be cpen or closed to the public, each party
named in the appointing order and their counsel shall be called
before the fact-finding body. Parties may be called individual-
lyv, in groups, or all at the same time. Unless waived, the
appointing order shall be read to the party or parties before the
fact-finding body. The rights of a party, as set forth in
paragraph 9a of this enclosure shall be fully explained by the
counsel for the fact-finding body. The record may state simply
that the appointing order was read or the reading thereof waived,
but advice as to rights shall be reported verbatim. If any party
is not represented by counsel and desires such representation,
the hearing shall recess for a reasonable time to allow counsel

to be appointed or retained. If it is essential that the fact-
finding body take testimony which might ctherwise bacome
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uncbtainable, then, in lieu of recessing, the fact-finding body
shall arrange for appointment of counsel (qualified under Article
27(bh), UCMJ) to represent the party until he can obtain the
attendance of detailed counsel or counsel of choice and proceed
with the taking of such testimony.

(G) Abse BR_Q zounseal +1n he. inves gation. If the
counsel for the investigation is absent and there is an appointed
assistant counsel who is certified under Article 27(b), UCHJ, the
assistant counsel may in the discretion of the investigating
officer or president, act as counsel and the proceedings may
continue. Otherwise, the hearing shall adjourn, report the
absence to the convening authority, and await the return of
counsel or the appointment of a new counsel.

(5) Absence of the presidant or a member. After
receiving evidence a multiplée member fact-finding body may, in
the absence of a member, proceed with the inquiry only if
suthorized and directed to doc 50 by ths convening suthority.
Convening authorities should only direct the investigation to
proceed when the absence will unreasonably delay the proceedings.
The convening authority will state his reasons for so directing
in his action on the proceedings. If the absence of a member
will unreasonably delay an investigation the convening authority
may appoint additional members or direct the investigation to
proceed. Any such action is extreme and convening authorities
are cautioned to make substantial efforts to allow the investiga-
tion to go forward with the original members prior to substitut-
ing a new member. See paragraph 4Gc(2). The convening authority
will state his reasons for appointing new members and direction
for the investigation to proceed in his action on the proceed-
ings.

(6) Substituted members. In a multiple member fact-
finding body any substituted or additional member appointed after
evidence has been received shall examine the record of the
proceedings conducted prior to his sitting as a member and such
examination shall be noted on the record. Any new member shall
be subject to challenge as provided for in paragraph 10f below.
After examination, each substituted and additional member shall
participate fully in the subsequent proceedings of the fact-
finding body and in its deliberations relative to findings of
fact, opinions, and recommendations.

(7) Jemporary absepce. Temporary absences of a member of
a multiple member fact-finding body should be discouraged by the
convening authority; however, if absent, the record of that part
of the proceedings conducted in the member's absence shall be
examined by the member and such examination noted in the record.
Such temporary absence does not preclude that member's full
participation in the deliberations of the investigation rela

to findings of fact, opinions, and recommendations.
(8) Substitution of investigating officer. If it

becomes necessary to replace the investigating officer of a
single officer fact-finding body required to conduct a hearing
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after evidence has been received, the new investigating officer
shall examine the record of the proceedings conducted prior to
his sitting as investigating officer and such examination will be
noted on the record. A new investigating officer is subject to
challenge in accordance with paragraph 10f below. The investiga-
ting aofficer may recall any witness who has previously testified
and will be liberal in granting a party's request that a witness
be recalled.

e. Oaths

(1) General. The investigating officer, president,
members, assistant counsel (if not Article 27(b), UCMJ certified
and sworn in accordance with Article 42(a), UCMJ), the reporter,
and the interpreter will take an oath or affirmation to faithful-
lv perform their duties.

(2) Witnesses. All persons who testify before a fact-
finding body required to conduct a hearing will be examined under
oath or affirmation.

(3) Admipistering Oaths The president and the counsel

for the investigation have the authority to administer oaths
{anclosure (&6)) throughout the fact-finding proceedings. See

Article 136(b}, UCMJ.

f. Challenges. An investigating officer, president, or
member of a fact-finding body required to conduct a hearing mayv
be challenged by a party only for cause.

(1) embers of e Fact-Findi Body. If any party to
an investigation believes the president or a member should not
sit, he mav present evidence to show such reason. A party may
examine a member about his fitness as a member and such examina-
tion may be under oath at the discretion of the party. Following
this examination, counsel for the investigation may also questian
the member. I1f requested, counsel for the fact-finding body will
administer the appropriate cath from enclosure (6) prior teo
examination. The basis for the challenge and any testimony will

he transcribed and forwarded to the convening authority.
2) ODne Officer Fact-Finding Body. If a party has

reason to believe that an investigating officer cannot be a
disinterested investigator, he shall present any evidence or
facts to support such a belief to the investigating officer. A
party may examine the investigating officer about his fitness and
such examination may be under oath at the discretion of the
party. Following this examination, counsel for the investigation

may also question the investigating officer. If requested,
counsel for the fact-finding body will administer the appropriate
oath from enclosure (&) prior to examination. The basis for the

challenge and any testimony will be transcribed and forwarded to
the convening authority.

(3) Copvening Authority. The convening authority will

in his discretion determine whether relief of a challenged
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member, president or investigating officer is appropriate. In
reaching his decision, the convening authority should consider
whether the challenged member's or investigating officer's
continued presence will subject the proceedings to substantial
doubt as to falrness and impartiality. Copies of the communica-
tion to and the reply from the convening authority must be
appended to the record.

g. Order of Presentation. Witnesses and evidence are
usually presented in the following order: counsel for the
investigation; a party;: counsel for the investigation in rebut-
tal; and as requested by the fact-finding body. The order of
examining each witness is usually direct examination, cross-
examination, redirect examination, recross-examination, and
examination by the fact-finding body. Each witness will then be
permitted to make a statement relating to matters pertinent to
the inquiry not previously brfought out in his testimony.
Thereafter, counsel for the investigation or counsel for the
parties will be permitted to examine the witness further
concerning these matters as well as any matters touched upon
during his testimony befere the fact-finding body.

h. Suspension of Proceedings. If at any time during the
course of the investigation it appears that the intentional act
ar acts of a deceased servicoemember or enplovee were a con-
tributory cause of the incident, the senior member of the fact-
finding body will suspend any further proceedings and immediately
notify the convening authority. The convening authority will, in
turn, notify the Judge Advocate General of the preliminary
findings regarding the deceased. The Judge Advocate General will
advise the convening authority of any additional measures which
need be implemented in order to ensure a fair hearing regarding
the deceased's actions. The senior member will proceed with the
investigation only when directed to do so by the convening
authority.

1. visiting the Scene of Incident. When practicable, it may
be desirable to visit the scene of the incident to acquaint the
fact-finding body with the physical characteristics of the scene.
Usually, testimony is not taken at the scene. The fact-finding
body should normally be accompanied by counsel for the investiga-
tion, parties and their counsel, and the reporter, but any party

may waive attendance by themselves or their counsel.

J. Examination of Previous Record by Party Designated During
Proceedings. The record of proceadings to the point the inves-
tigation has progressed will be made available for examination by
a newly designated party and his counsel. Such a party may
request that specified witnesses who have previously testified be
recalled for cross-examination. If circumstances do not permit
the recalling of a witness, evidence may be obtained from that
witness by a sworn statement, In the absence of compelling
Justification, investigative proceedings shall not be suspended
pending the obtaining of any such statement.
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k. Designation of a Party Senior to a Member During
Proceedings. Should an officer senior to any member be
designated a party during the proceedings., the convening
authority shall be notified so that the membership can be revised
in accordance with the seniority principle, if practicable.
Whenever it is not practicable to adhere to the seniority
principle in membership, the convening authority shall set forth
the reasons therefor in his action on the record of proceedings.
The sepiority principle is not applicable to counsel.

1. Previous Testimony of Witness Thereafter Deslignated as a
Party. Any testimony given by a person as a witness prior to his
designation as a party remains in the record and is considered
and used thereafter without regard to his subsequent designation
as a party.

m. Unsworn Statements. "Regardless of whether a party has
previously testified as a witness, the party may make an unsworn
statement to the fact-finding body after all the witnesses have
testified, all evidence received, and before arguments. The
party may not be cross-examined upon this unsworn statement.
Counsel for the investigation or any of the other parties to the
inquiry may, however, introduce evidence to rebut any statements
of fact contained therein. The statement may be oral or written
and mav be made by the party or his counsel. The statement
should be factual, not argumentative, in nature.

n. Arguments. After the testimony and statements by the
parties, if any, counsel for the investigation and counsel for
the parties may present argument if they so desire. The
impartial role of the counsel for the investigation shall not be
abandoned. I1f counsel for the investigation presents argument,
his remarks should be in the nature of a summation of the
evidence rather than partisan advocacy. Counsel for the
investigation has the right to make the opening argument and, if
any argument is made on behalf of a party, the closing argument
in rebuttal. If multiple parties have been designated their
counsel shall present argument in reverse order of seniority, the
most junior party presenting the first argument. The fact-
finding body may set any reasonable limitation on the length of
arguments.

11. Evidence

a. Rules of Evidence. Proceedings under this instruction
are administrative and not judicial. Therefore, the Military
Rules of Evidence—--other than Military Rules of Evidence 301,
302, 303 and 501-507--will not be followed. See JAGMAN 0213 and
paragraph 13 of this enclosure as to the standard of proof
required to support findings of fact.

b. Objections to evidence. The president, or member of a
multiple member fact-finding body, the counsel for the investiga-
tion, a designated party, or counsel for a party may object to
the fact-finding body's consideration of any particular evidence.
The reason for the objection will be stated on the record.
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c. Rulings. An investigation is an administrative fact-
finding body and as such it is inappropriate except as detailed
in this paragraph for the investigating officer or president to
rule on objections to evidence. Rather, the objection should be
noted for the record. The investigating officer or president may
rule, subject to objection detailed in paragraph 11d below, on

the following matters:

(1) Relevancv. Any information relevant to the
investigation may be brought before the investigation. Relevant
information means information having a tendency to make the
existence of any fact that is of consequence to the determination
of the action more probable or less probable than it would be
without the evidence. The investigating officer or president may
rule that evidence is not relevant and exclude its consideration
by the fact-finding body.

(2) HMilitarv Rules of Evidence. The investigating
aofficer or president will make rulings on objections to the fackt-
finding body considering evidence when the objection is based
upon the following Military Rules of Evidence: 301, self-
incrimination; 302, mental examination; 303, degrading questions;
501-504, dealing with privileges;: 505, classified information:
506, government information other than classified information;
and 507, informants. In ruling on objections the investigating
officer or president will be guided by this instruction and the
discussion of the above Rules in the Manual for Courts-Martial,
198464, in rendering a ruling.

d. Objections to Rulings. Should counsel to the investiga-~
tion or for a party object to a ruling, the objections will be
noted for the record. In a multiple member fact-finding body,
should 5 member object to the president's ruling on any matter, 3
vote shall be taken in closed session and the decision of the
majority shall govern. The fact-finding body in closed session
may discuss the matter prior to voting. The president and all
members will vote on the issue. In the case of a tie vote, the
decision of the president shall govern. The objection and the
results of the vote will be noted for the record.

e. Obtaining Information. Whenever it appears desirable to
the fact-finding body that certain information be elicited or
developed in the interest of establishing or clarifying any
matter, the investigating officer or president will so advise
counsel for the investigation and may direct counsel to call
witnesses, to pursue further lines of questioning, or to adduce
other evidence. The investigating officer or president and other
members of the fact-finding body may examine witnesses upon
completion of examination by counsel.

¥. Request for the Production of Evidence by a8 Party.
Whenever a party desires the fact-finding body obtain documents
or evidence that the party is unable to obtain or desires that
information be elicited or developed in the investigation in the

interest of gstablishing or L;dr;tyauu any matter, & party or the
counsel for a party may 50 request of the president. Such
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requests are subject to objection, see paragraphs 11lb, c and d.
If such matters are found to be admissible, the president will
direct counsel for the fact-finding body to obtain the requested
documents, witnesses or pursue further lines of inquiry.

g. Depositions. The method of taking and authenticating
depositions to be received in evidence before fact-finding bodies
will be as prescribed in Article 49, UCMJ. If there is any
likelihood that the deposition might be required in a subsequent
court-martial proceeding, the procedures should comply with
R.C.M. 702.

h. Admissibility of Former Testimony. Former testimony
admissible under Military Rule of Evidence 804(b)(1) may be
received by a fact—-finding body.

12. Witnesses

a. General. Military witnesses may be ordered to appear and
testify before a fact-finding body. Civilian witnesses mayv not
be summoned to appear and testify before a fact-finding body. but
may be invited to do so. Counsel for the court, any party, and
counsel for any party may interview any witness at any time,
regardless of whether such witness has previously testified.

b. Refusal To Appear and Testify. No civilian witness may
be forced to testify.

c. Person Designated as a Party. Any person designated as a
party may at his request, but not otherwise, become a witness
before the court of inquiry. A party's failure to make such a
request will not create any presumption against the party. If a
party elects to testify, it will be under oath or affirmation, as
with any other witness.

d. Compulsory Self-Incrimination Prohibited

(1) Compelling testimopy. No witness shall be compelled
to incriminate himself or to answer any question the answer to
which may tend to incriminate him; nor shall he be compelled to
make any statement or produce evidence if the statement or
evidence is not material to any issue under investigation and may
tend to degrade him. Article 31(a) and (c), UCMJ, and Military
Rule of Evidence 305.

(2) MWarping. If a person called as a witness before a
fact-finding body is suspected of or charged with an offense, the
person shall be informed of the nature of the offense and the
subject matter of the inquiry. Often, particularly in the early
stages of an investigation, the specific nature of any suspected
offenses is unclear. Care must be taken in such cases to tailor
the warning to at least alert an individual in general terms of
the nature of any suspected offenses. The person shall also be
advised of the right that he does not have to make any statement
or give any testimony regarding the offense of which suspected or
accused, and that any statement or testimony made may be used as

Enclosure (2) 18



JAGINST 5830.1
19 Nov 90

evidence in any subsequent trial. Article 31¢(b), UCMJ. After
being so informed, the right to refrain from testifying regarding
the offense of which suspected or charged must be claimed by the
witness. Despite his assertion of the right, the witness may be
questioned on matters other than the offense of which suspected
or ¢harged.

e. Warnings Regarding Disease and Injury. A member of the
Armed Forces may not be required to sign a statement relating to
the origin, incurrence, or aggravation of a disease or injury
that the member has suffered (JAGMAN 0215b). Any such statement

without warning against interests, signed by a member, is in-
valid, (10 Uu.S.C. 6§ 1219.) Anv statement relating to the origin,
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incurrence or aggravation of any disease or injury that the
member bhas suffered, which is obtained voluntarily after the
member has been advised of his right not to sign such a
statement, 1s valid and mavy be used in connection with the
subject matter of the inquiry. JAGMAN Appendix A-2-f is
recommended for use, as required, in recording such warning.

f. Examination of Witnesses

(1) Witnesses may be examined by counsel for the
investigation and by members of the fact-finding body.

(2) Any person designated as a party will have the right
to cross-examine witnesses.

(3) The investigating officer or president in his discre-
tion may direct witnesses subject to naval authority not to
discuss their testimony with other witnesses or persons without
an official interaest in the matter until the investigation is
completed. Other witnesses may be requested, in a similar

mannarnr . nnd i-n d{enuee bhodirm Fackdmanu Thie warndin maw ha
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given to ensure that the matter before the fact-finding body can
be fairly heard and to eliminate the possibility that disclosures
of the substance of the testimony may influence the testimony of
witnesses still to be heard.

g. Exclusion of Witnesses. Witnesses, other than a party,
ordinarily should be excluded from hearings except when they are
testifving. In some cases, expert witnesses (who did not witness
the actual events of an incident but are called to testify for
thelr technical expertise) may not be able to testify in an
informed manner unless they are fully aware of all the circum-
stances surrounding the incident under inquiry. In such
instances, it may be necessary to allow such experts to be
present during the open sessions of the investigation in order
that they may be sufficiently advised of the facts to give
informed testimony as to the technical aspects of the incident.
In these iInstances, the record must affirmatively show that the
witness was present during the testimony of other witnesses.
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13. wWritten Report by the Fact-Flnding BRody

a. Report of Investligation. After all the evidence,
statements, and arguments have been received, the fact-finding
body shall declare the investigation closed. The fackt-finding
body will then consider the evidence, statements, and arguments,
and the instructions contained in the appointing order shall be
carefully reexamined and scrupulously followed. At the request
of the fact-finding body, counsel shall assist in the prepara-
tion of the findings of fact, opinions, and recommendations, or
any part thereof. In so acting, counsel merely assists the fact-
finding body in the transcription of its report. Counsel is
prohibited from taking part in any deliberations in a multiple
member investigation or discussing the findings with the
investigating officer. The report of findings of fact, opinions.,
and recommendations shall become a part of the record. In
multiple member fact-finding '‘bodies, dissenting views are author-
ized. See enclosure (7).

b. Findings of Fact. The fact-finding body, after
considering the evidence received during the hearing, shall first
record the facts found that constitute a detailed description of
the matter investigated. Care shall be taken to include only
those findings of fact which the fact-finding body believes are
established by a preponderance of the evidence. JAGMAN 0213b(1)
defines preponderance of the evidence as it is to be applied in
establishing each finding of fact. If, however, it appears to
the fact-finding body that the actions of a deceased service-
member may have caused a loss of life, including his own, or the
loss of property by intentional or criminal acts, such findings
of fact must be established by clear and convincing evidence as
defined in JAGMAN 0213b(2). The clear and convincing burden
pertains to the establishment of those findings of fact which
describe the activities or actions of the deceased member. This
mere demanding burden of proof is required because the deceased
servicemember is unavailable to speak in his own behalf.

c. oOpinions. If opinions are called for in the appointing
order or required by regulations, the fact-finding body shall
list all of its opinions drawn from and supported by the facts.
Each opinion will clearly indicate which of the findings of fact
support the opinion. Depending upon the nature of the inquiry
and the provisions of the appointing order, opinions include
inferences drawn from the facts; opinions as to performance of
duty by individuals concerned or as to performance of functions
by equipment involved; and opinions required by regulations. No
opinion will ever be expressed concerning line of duty or at-
tributing misconduct, as defined in JAGMAN 0218, to a deceased.

d. Recommendations. When the appointing order calls for
recommendaticens, the fact-finding body shall make such
recommendations as are specifically directed and any others that,
in its view, are appropriate and advisable in view of the nature
of the facts found and opinions expressed. If there is a
recommendation for trial by court-martial, only the general
nature of the charges shall be stated. Under no circumstances
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will a charge sheet be signed and sworn to by the investigating
officer or any member who has s0 recommended. If a3 punitive
letter of reprimand or admonition is recommended, a draft of the
recommended letter will be prepared and forwarded with the record
of proceedings. If a nonpunitive letter is recommended, a draft
may be prepared and separately forwarded to the appropriate
commander for issuance, but such a draft will not be included as
a part of the record of proceedings. See JAGMAN Appendices

A-1l-a and A-1-g for examples of punitive and nonpunitive let-
ters.

e. Disagreement Among Members. The report of a fact-finding
body with multiple members shall be based upon the opinien of the
majority. If a member does not concur with the findings of fact.,
opinions, or recommendations of a majority of the fact-finding
body, the nonconcurring member shall append a minority report to
the record and state explicitly those parts of the majority
report with which he disagrees and the reasons therefor. The
minority report may also include additional findings of fact, and
where appropriate, opinions, or recommendations. See enclosure
(7).

. Disclosure of Decision. No member, the president or
counsel for the fact-finding body, or other person officially
connected with the investigation, shall disclose or publish any
findings, opinions, or recommendations of the fact-finding body
or of the individual members without prior approval of the
convening authority. With the exception of the convening
authority and subsequent reviewaers in the convening authority's
chain of command, no copies of the report of proceedings may be
provided to any person, including parties, without the appraval
of the Secretary of the Navy (Judge Advocate General).

14. Record of the Fact-Finding Body

a. Authentication. Etach fact-finding body will keep a
written record of its proceedings that will be authenticated by
the signature of the investigating officer or president. In the
case of a minority report, the respective report must be signed
by the members, 1f available, of the fact~finding body concurring
therein. In case the record cannot be authenticated by the
investigating officer or president, it shall be signed by counsel
to the investigation.

b. The Record of Proceedings of the Fact-Finding Body. The
record of proceedings of a fact-finding body shall include the
original appointing order and any other communications from the
convening authority. It shall contain the verbatim testimony of
all witnesses, all exhibits received in evidence by the fact-
finding body, and all proceedings of the investigation except
that, in the discretion of the fact-finding body, arguments
presented on behalf of the Government and any party to the
inquiry may be summarized. A copy of the findings of fact,
opinions, and recommendations shall be prefixed to the record.
See enclosure (7).

21 Enclosure (2)



JAGINST 5830.1
19 Nov 90

¢. Forwarding. The record of proceedings, together with the
number of complete copies required by the circumstances, shall be
forwarded to the convening authority. See enclosure (8).

d. Privacy Act Compliance. If at any time during the
proceedings an individual is requested by a Government represen-
tative to supply personal information, compliance with the
Privacy Act is mandatory. The record of proceedings must reflect
the foregoing compliance. JAGMAN Appendix A-2-a should be
utilized.

e. Reviewing Authority. See JAGMAN 0209 and 0210.

f. sSample Record. The sample record of proceedings of a
court of inquiry in enclosure (7) mav be used as a guide in the
conduct of the proceedings of a fact-finding body. Nothing in
the sample record, however, shall be considered as authority to
depart from the provisions of this enclosure. Deviations from
the sample proceedings, when not inconsistent with the provisions
of this enclosure, may be made when appropriate and necessary to
execute the primary mission of the investigation more effective-
ly. When procedural steps are taken that are not covered in the
sample record, the provisions of Appendix 8, MCM, 1984, may be
consulted for general guidance.

15. Revision

a. General If not satisfied with the investigation, or

ALk Lba moamsm A LEinAfmon Lk ~e - -~ w2
with the report of findings, the t.uﬁ‘v'eﬁiug uuthurlty Miay

reassemble the fact-finding bady, and return the proceedings with
direction to:

(1) Have the investigation pursued further, directing
that the report of the facts be made more detailed, that opinions
be expressed in terms more definite and unequivocal, or that the
investigation be more responsive to the original instructions.

(2) Correct some other error or defect, or supply some
omission.

b. Evidence in Revision. A fact~-finding body is not a trial
but merely an investigation. Therefore, the investigation may
properly be required, upon revision, to reexamine witnesses, take
entirely new testimony, or obtain other new evidence.

c. Procedures in Revision. The investigating officer,
president, members, counsel for the investigation, parties and
counsel for the parties will reassemble. The investigating
officer or president shall read the direction from the convening
authority. Thereafter, the rules regarding procedures, evidence,
and witnesses detailed in paragraphs 10-12 of this enclasure
shall be adhered to.

d. Record in Revision. The fact-finding body will make 3

written report and record of the proceedings in revision as
detailed in paragraphs 13 and 14 of this enclosure. The record

Enclosure (2) 22



JAGINST 5830.1
19 Nov 90

in revision will be attached to the original record. The fact-
finding body mavy change a finding of fact, opinion or
recommendation as part of a hearing in revision. Such a change
will be detailed in the report of revision but the finding of
fact, opinion, or recommendation as originally determined will
remain a part of the record. Dissenting opinions may be made to
any change or new finding of fact, opinion, or recommendation in
the manner detailed in paragraph 13e of this enclosure.
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Appointing Order for Court of Inquiry

(File information)

Date:
From: Commander Amphibious Force, U.S. Atlantic Fleet
To: Rear Admiral J B. T . USN,
000-00-0000/1100

Subj: COURT OF INQUIRY TO INQUIRE INTO THE CIRCUMSTANCES
SURROUNDING AN EXPLOSION WHICH OCCURRED ON BOARD USS
( Yy, ON __ February 19

Ref: (a) JAG INSTRUCTION 5830.1

1. In accordance with reference (a), a court of inquiry is
appointed to inquire into the circumstances surrounding an

explosion which occurred on board USS ( ), on
__ February 19__. The court will convene on bhoard USS
( ), at 1000 on __ February 19__, or as soon

thereafter as practicable.

2 The court shall consist of you as president, Capt D

E. F , USN, 000-00-0000/1100, and Captain G H.

I . USNR, 000-00-0000/1100, as members. Commander

J K. L , JAGC, USN, 000-00-0000/2500, a lawyer
qualified in accordance with Article 27(b) of the Uniform Code of
Military Justice, is designated counsel for the Court.

3. The court is directed to inquire into all the facts and
circumstances connected with the explosion, the damage resulting
therefrom, and deaths of and injuries to naval personnel; as
appropriate to perform the duties of an 1nquest; and to fix
individual responsibility for the incident. After deliberation
the court shall submit its findings of fact, opinions and
recommendations. The court will express its opinion as to the
line of duty and misconduct status of any injured personnel and
will recommend administrative or disciplinary action, as
appropriate.

4. The court is directed to suspend the proceedings and notify
the convening authority at any time during the course of the
invgsgigatign that it appears that the intentional act or acts of

a deceased servicemember were a contributory cause of the
explosion.
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5. The court is directed to notify Commander M .

o] , USN, 000-00-0000/1100, of the time and place of the
meeting of the court and that he is a party to the inquiry and to
accord him the rights of a party pursuant to the provisions of
JAGINST 5830.1. The court is (not) authodrized to designate
additional parties to the inquiry during the proceedings (as may

o Svivsarned ad o)

6. Lieutenant Commander D © M. M , JAGC, USN, 000-
00-0000/2500, a lawyer gqualified in accordance with Article 27(b)
Uniform Code of Military Justice has been designated counsel for
Commander M N. O , USN.

7. The court is directed to take the testimony of witnesses
under cath and to submit a verbatim record of the proceedings.
Compliance with the Privacy Act of 1974 is mandatory during the
preceedings.

8. By signed copy of this appointing order, Commanding Officer,
Uss ( ), is directed to furnish the necessary
reporters and other clerical assistance to the court for the

o
purpose of recording and preparing the record of this court of
inquiry.

A J. L
Vice Admiral, U. S. Navy

Copy to:
CINCLANTFLT
CO USsS
Members
Counsel
Party

—
S
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APPOINTING ORDER FOR A BINGLE MEMBER FACT-FINDING BODY
WHEN A HEARING I8 REQUIRED

Date:
From: Commander Naval Surface Force, U. §. Atlantic Fleet
To: Captain ., USN, 000-00-0000/1110
Subj: INVESTIGATION OF AN EXPLOSION THAT OCC ED ON BOARD USS
( ), ON __ AUGUST 19__
Ref: (a) JAGINST 5830.1

1. Under JAGINST 5830.1, you are appointed to inguire, as soon
as practical into the circumstances surrounding an explosion that

occurred on board USS on ___ August 19__ .

2. You are to investigate all facts and circumstances
surrounding the explosion. You must investigate the cause of the
explosion, resulting injuries, and damages, and any fault,
neglect or responsibility therefor. You must express your
opinion of the line of duty and misconduct status of any injured
naval member, but no opinion may be expressed concerning the line
of duty and misconduct status of deceased members. You should
recommend appropriate administrative or disciplinary action.
Report your findings of fact, opinions and recommendations by

__ September 19__, unless an extension of time is granted.

3. (When counsel for the investigation is appointed, add the
following language:

"Commander . JAGC, USN, 000-00-0000/2500, a
lawy r qualeled under Article 27(b) of the Uniform Code of

ary UUST-J.CE, 15 counsel for the J.nvesc:.gacxon }

4. You are directed to suspend preoceedings and notify the
convening authority at any time during the course of the
investigation that it appears that the intentional act or acts of
a deceased servicemember were a contributory cause of the
explosion.

5. (If parties are designated by a convening authority, add the

' when known, the date or approximate date of the event
nust be shown.
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"You are to notify Commander , USN 000-00-
0/1110, of the time and place of the hearing and that he is a

000
party to the inquiry, and accord him the rights of a party under
JAGINST 5830.1.")

(If a convening authorlty authorizes designating parties during
the pfceéédiﬁqs, add the fOllGhJ.ug language:

"You may designate parties to the investigation during the
proceedings. If you designate, comply with JAGINST 5830.1."

6. Compliance with the Privacy Act of 1974 is mandatory during
the proceedings.

f testimony under cath and a verbatim record are required, add
e following language:

tyou are directed to take testimony of witnesses under oath
and submit a verbatim record of proceedings.")

s . . .
his appointing order, Commanding Officer, USS

, is directed to furnish necessary reporters and
other clerical assistance to the fact-finding body for recording
the proceeding and preparing the record.

!
Q
C

e

L4
(8]
h
t

e
D

~1

Vice Admiral, U. S. Navy

Copy to:
CINCLANTFLT
CO USS
Counsel

Party
Party
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MODIFICATION TO THE APPOINTING ORDER

COMMANDER AMPHIBIOUS FORCE
UNITED STATES ATLANTIC FLEET

({File information)
__ Feb 19__

From: Commander Amphibious Force, U.S. Atlantic Fleet

To: Rear Admiral J B. T , USN, 000-00-0000/
1100

Subj: CHANGE IN MEMBERSHIP OF COURT OF INQUIRY

1. CcCaptain S T. U ., USN, 000-00-0000/1100, is
appointed a member of the court of inquiry of which you are
president convened by my appointing order of __ February 19__,
vice Captain D R. F , U. §. Navy, relieved.

A J. L
Vice Admiral, U.S. Navy
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BAMPLE OATHS TO BE ADMINISTERED

1. Reporter. Every reporter shall, before entering upon his
duties, make an oath or affirmation, administered by counsel for
the court, in the following form:

"You swear (or affirm) that you will faithfully perform the
duties of reporter to this court. So help you God."

2. Court Members. Before the court begins the inquiry
prescribed by the appointing order, counsel for the court

shall
administer to the members the following cath or affirmation:

"You, AB, CD, and EF, do swear (or affirm) that you will
faithfully perform all the duties incumbent upon you as members
of this court, and that you will examine and inguire, according
to the evidence, into the matter now before you, without
partiality. So help you God."

3. Counsel. When the oath or affirmation has been administered
to the members, the president of the court shall administer the
following oath or affirmation to the counsel for the court, and
assistant counsel, if any (counsel for the parties are not
sworn) :

"You swear (or affirm) that you will faithfully perform the
duties of counsel (assistant counsel) for this court. So help
you God."

Fr
4. Interpreter. Every interprete

his duties, make oath or affirmation
the court, in the following form:

"You swear (or affirm) that you will faithfully perform the
duties of interpreter to this court. So help you God."

S. Challenged Member. If challenged member is to be examined
under oath as to his fitness to serve, counsel for the court
shall administer the following ocath or affirmation:

"You swear (or affirm) that you will answer truthfully to the
questions touching your competency as a member of the court in
this case. So help you God."

6. Witnesses. All persons who testify before the court shall be

examined on oath or affirmation, administered by counsel for the
court before they first testify, in the following form:

Enclosure (6)



JAGINST 5830.1
19 Nov 90

"You swear (or affirm) that the evidence you shall give in the
matter now under investigation shall be the truth, the whole
truth, and nothing but the truth. So help you God."

NOTE: 1In the administration of an affirmation, the word "affirm"
is used in lieu of "swear." The words "so help you God." should
be omitted in administering an affirmation to one whose
individual religious belief forbids both his use of the word
"swear" and a reference to the Supreme Deity in a secular
proceeding.
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RECORD OF PROCEEDINGS OF COURT OF INQUIRY
RECORD OF PROCEEDINGSH
of a
COURT OF INQUIRY
convened on board

uss ( )

’ by order of
Commander Amphibious Porce
United S8tates Atlantic Fleet

To inquire into an explosion in
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Investigation into

which occurred on board

Uss { } on

February 19

Ordered on February 19 i/-5/

Ordered on is the date of the appointing order.

A copy of the findings of fact, opinions and recommendations
ﬁﬁﬁﬁﬁ A e Firotr marma FAa1 1Ay mer

will be prt—.‘.LJ.J’&t:u to the record as the first page LULLiUwWliily

the title page.

The record of proceedings shall be prepared on standard-size
paper.

Index in lengthy cases: An index is required whenever a
record exceeds 20 pages. The index shall list the witnesses,
a descriptive title of their duties in relation to the
incident (e.g., Officer-of-the-Day, Engineer Officer,
Nav1gator), whether called by the "Court" or "Party", and the
page numbers on which their testimony appears. Exhibits,
briefly described, offered or admitted in evidence, shall be
listed in chroneclogical order showing the page at which each
was admitted in evidence. The index shall follow the

findings of fact, opinions and recommendations.

Appointing Order: The original appointing order follows the
cover page and is lettered "A." Amendments or modifications
thereto are lettered "B," "C," etc. When an index is
required, it precedes the appointing order. Written
communications with the convening authority will follow the
appointing order as amendments or modifications thereto.

Court meets

-FIRST DAY -
On board
T‘ICQ f )
U.S. Naval Base
Norfolk, Virginia
Wednesday ___Feb 19_
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e ers

The court met at (Insert time, e.g., 0830 for preliminary
matters.)

Present:

Rear Admiral J B. T , U. S. Navy;
Captain S T. U . U. 8. Navy; and
Captain G H. I__ ___ , U.S. Naval Reserve
members.

Commander J K. L . JAGC, U.S. Navy,
certified in accordance with Article 27b and sworn in
accordance with Article 42a of the Uniform Code of Military
Justice, Counsel for the court.

All matters preliminary to the inquiry having been
determined, and the court having decided to sit with open doors,
the court was opened.

vice e
art ounse te
Commander M N. © . U. S. Navy, entered as a

party to the inquiry was represented by Lieutenant P
A. R , JAGC, U. S. Naval Reserve, as his counsel, who is
qualified in accordance with Article 27(b) of the Uniform Code of

Military Justice. (If civilian counsel represents a party his or
her qualifications should be stated.)

Note: If a party enters and waives his right to be present
or to be represented by counsel, this shall be
reported verbatim. 1If any designated party or his
counsel is absent the record shall indicate the
absence, the reason therefor if known, and whether
or not the party had been notified that he was a

marty and Af fha #ima and mlara AFf Cfha mastinag AFfF +ha
e h, b L LT A=) e A BN S Wl d kWA H‘uvh o LT ¥ A= Ak R o - AT Y A~

| 4 Al W
court.
Sweari e fe) embe ounse or the ¢ t
The appointed reporter, W E. D . Yeoman

First Class, U. 8. Navy, and the members of the court, were sworn
by counsel.

Note: Interpreters and assistant counsel, if any. also

pFereeil

shall be sworn at this time.
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Reading of appointing order

The counsel for the court read the appointing order,
original prefixed, marked "A," (and an amendment thereto,
original prefixed, marked "B").

Advising parties of their right

Note: 1Informing the party or parties of their rights is
accomplished at this time. The counsel informs
the interested party or parties of their rights
in accordance with paragraph 9a of enclosure (1) and
paragraph 9a of enclosure (2} of this instruction;
and this is reported verbatim. The record
will clearly show that each has been designated as a
party. Several parties may be informed of their
rights at the same time. See paragraph 1l2e of
enclosure (1) and paragraph 1l2e of enclosure (2) of
this instruction for additional rights of a person
who has been injured.

Challenges

Note: The president may permit counsel for a party
to ask brief general guestions of the court members
to determine if there is a ground for challenge. He
may also permit questioning of individual members.
If requested by a party, he may require any
guestioning be done under oath.

Upon request of the party, the member took the stand, was
duly sworn and was examined as follows:

Questions by counsel for Commander O , party:
Q. ?
A. .

Questions by counsel for the court:

Q. ?
A. .

Neither counsel for the court, the court, nor the party
desired to examine the witness further. The witness resumed his
seat as a member of the court (evidence may be presented

regarding the possible challenge).
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Ensign A I. K » U. S. Navy, was called as
a witness by counsel for the court, was duly sworn, and examined
as follows:

DIRECT EXAMINATION
Questions by counsel for the court:

Q. State your name, grade, organization and present duty
station.

A. .
Q. ?
A. .

CROSS-EXAMINATION
Questions by Commander O ., party:

Q. ?
A. .

Neither counsel for the court, the court, nor the party
desired to examine the witness further. The witness was duly
warned and withdrew.

t e _ac e

The president asks if any party has a challenge for cause
against any member.

objected to Captain G H. I ,
U.S. Naval Reserve, as a member because Captain I had
formed an opinion that the party was guilty of culpable conduct
with regard to the gquestion of the responsibility for the
explosion. (The member if not called by a party to testify under
oath regarding the challenge may make a brief statement regarding
the challenge). The president may permit brief arguments by
counsel for a party or counsel to the court on the challenge.

The challenged member replied as follows:

The court closed at (Indicate time), February 19__. The
challenged member withdrew from the courtroom along with all
other persons. Only the members remained.

c enge_sust e

The court opened at , February 19 .
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All persons connected with the inqu1ry who were present when

o] wp e [P -ty Mha wmyosiAamd e Y b aTal-Ts

l.u!:.' .Luqu.u._y l...l.u::t:u weL o G\JGJ.I.I PiLEoTliv. J.ll.l: bu.c:v.l.ucu\— announceaa
that the challenge of the party was sustained and that Captain
I was relieved as a member and excused.

Captain I withdrew from his seat as a menmber.
Note:

l/ If the challenge reduced the number of members to less than
three, the court would proceed as follows:
The number of members being reduced to less than three, the
court directed the counsel for the court to inform the convening
authority of this fact.

2/ 1If the court, after the challenge had three or more members
remaining, it could proceed; however, the convening
authority should be informed of the excusing by the court
of the challenged member and the court would then proceed
as follows:

The number of members remaining after excusing the
challenged member being not less than three, the court determined
to proceed. Counsel for the court was instructed to inform the
convening authority that Captain I , U.S5. Naval Reserve was
challenged by an interested party and excused by the court.

3/ All communications with the convening authority will be

in writing and will be made part of the record.

Adjournment

The court adjourned at ; February 19_ (to await
the appointment of a new member).
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~SECOND DAY-

On board

uss ( )
U. 5. Naval Base
Norfolk, Virginia
Thursday, _ Feb 19

The court met at .

All persons ceonnected with the court who were present when
the court adjourned were present again.

ounse e se

Continue the above entry by stating "except Lieutenant

R , counsel for the party who was called as a witness in
a general court-martial.” Commander O , the party
stated: "I waive my right to have counsel present during this

session of the court.®

Note: Wwhen the party is represented by counsel and the counsel
is not present, the record shall show verbatim accused's
waiver of his right to have counsel present, if such be
the case.

commu [s] (o] e _conve uthorit ea

d a commu t
convening authority, original prefixed, marked "C," appointing
Captain Vv W. 2 . U. 8. Navy, a member of
the court. A copy of the amendatory order was given to the
party.

The party stated that he did not object to the new member or
to any member.

The new member of the court was duly sworn and was afforded
an opportunity to examine the record of proceedings of the court
as far as it had progressed.

Note: If deemed advisable, the court will be recessed or
adjourned for this purpose.
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Witness separated

No witness not otherwise connected with the inquiry was
present.

Presentation of Evidence

Comnmander , U. S. Navy, toock the stand as a
witness, was duly sworn, and examined as follows:

DIRECT EXAMINATION
Questions by counsel for the court:
Q. State your name, grade, organization, and present duty

station.
A. .

Witness introduces documentary evidence

Q. Are you the custodian of the official log of USS
()2

A. I am.

Q. Can you produce the log?

A. Here it is.

Exhibits

Note: 1Introducing documentary evidence and other material
things, the following procedure should be followed by
counsel:

Counsel: Request that the reporter mark this exhibit.

Note: The reporter is responsible for keeping a list of exhibits
marked and also as finally accepted into evidence. The
reporter will mark on the exhibit (or tag affixed thereto)
the appropriate number and state:

Reporter: This will be Exhibit 1.

The log (Exhibit 1) was submitted to the party and to the
court, and was offered in evidence by counsel for the court for
the purpose of reading inte the record such extracts therefrom as
pertained to the explosion which occurred on board USS
( ) on _ February 19__ .

There being no objection, it was received in evidence.
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If there is an objection see paragraph 11b of enclosure (1) and
paragraph 11b ©of enclosure (2) for procedures.

Q. Refer to the log and read such portions thereof as pertain to

The witness read from the said log extracts, copy appended,
marked "Exhibit 1."

Neither the counsel for the court, the court, nor the party
desired further to examine this witness. The witness was duly
warned concerning his testimony and withdrew from the courtroom.

tion o witness ¢ ed ounse or the court

P S. L , Fireman, U. S. Navy, was called as a
witness for the court, was duly sworn, informed of the subject
matter of the inquiry and examined as follows:

Note: To the extent feasible, the procedures for preparing
verbatim records of courts-martial shall be followed in
courts of inquiry. All guestions and answers (except
statements or extracts from documents subsequently
admitted as exhibits) as well as all objections, arguments
and discussions thereto and rulings thereon shall be
recorded verbatim. 1In all other instances entries may be
summarized as outlined below unless verbatim proceedings
are required for clarity.

Note: The examination of witnesses shall be captioned as below.
Whenever possible, the side interrogating a witness shall
be given the opportunity to complete such interrogation of
that witness before further questions are propounded by
anyone else.,

DIRECT EXAMINATION
Questions by counsel for the court:

Q. State your name, rate, organization, and present duty
station.

A. .

Q. ?

A. .
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CROSS-EXAMINATION

Questions by counsel for CDR , party:
Q. ?
A, .

REDIRECT EXAMINATION
Q. ?
A,

RECROSS~EXAMINATION
Questions by counsel for CDR , party:
Q. ?
A .

EXAMINATION 'BY THE COURT

Questions by a court member (president/CAPT )
Q. ?
A

Neither counsel for the court, the court, nor the party
desired to examine this witness further.

_________ LY - TVIveTw. |

The president of the court informed the witness that he

i1
could make any further statement covering anything related to the
subject matter of the inquiry that he thought should be a matter
of record in connection therewith, which had not been fully
brought out by the previous guestioning.

The witness made the following statement:

Witness: .

Note: If a witness brings up any new matter, each counsel and
member will be afforded the opportunity of further
examination before the witness is excused.

Note: A witness who by assignment or otherwise is subject to
naval authority is cautioned by the president in the
following tenor: "You are instructed not to discuss your
testimony in this case with anyone other than a member of
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the court, parties thereto, or counsel. You will not
allow any witness in this case to talk to you about the
testimony he has given or which he intends to give. 1If
anyone, other than counsel or the parties thereto
attempts to talk to you about your testimony in this case,
you should make the circumstances known to the counsel
originally calling you as a witness."

Note: A witness who is not subject to naval authority by
assignment or otherwise is cautioned by the president
in the following tenor:

"You are requested not to discuss your testimony
in this case with anyone other than a member of the court,
parties thereto, or counsel. You should not allow any
witness in this case to talk to you about the testimony he
has given or which he intends to give. If anyone, other
than counsel or the parties, attempts to talk to you about
your testimony in this case, you should make the
circumstances known to the counsel originally calling you
as a witness. Your cooperation is requested so that the
evidence to be received is not influenced by any
discussion of that nature."
The witness was duly cautioned concerning his testimony
and withdrew from the courtroomn.

At this stage of the proceedings it appeared to the court
that the conduct of Lieutenant D F ., U. S.
Navy, was subject to inquiry, and that he should properly be
designated a party to the inquiry. Accordingly, the president of
the court instructed counsel for the court (to so advise the
convening authority and if the convening authority designated him

a party to summon Lieutenant F before the court)

or (to summon Lieutenant F to appear if the court has
been given the authority to designate parties).

Time of session

The court (adjourned) (recessed) at . February
19 .
The court (cleosed) (opened) at : February

19

All persons connected with the inquiry who were present when
the court {(adjourned) (recessed) are again present in court
{except ).
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J A. H , Chief Yeoman, U. S. Navy,
was introduced as reporter and was duly sworn.

No witness not otherwise connected with the inquiry was
present.

esiqgnation of a part

Lieutenant D F . U. S§. Navy, entered.
The president of the court informed him of its conclusion that

hia condnct :nhnnrnﬂ to be cnh‘lnr‘i- to 1nn‘n11-u and tha raasons

AR debd et Wl Al R e N o R e AR R B ) er AEivqraLd ¥ CAdid WAl A il wiAiuT

therefor, and advised him that (either the convening authority or
the court of inquiry if so empowered) had designated him a party
to the ingquiry. (See Note first day as to informing of rights.)

Lieutenant F requested and was granted a delay
in the proceedings until he could obtain counsel.
Adjournment

The court adjourned at ' February 19 .
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=THIRD DAY~

On board

uUss ( )
U. S. Naval Base
Norfolk, Virginia
Friday, _ Feb 19

The court met at

All persons connected with the court who were present when
the court adjourned were again present in court.

Lieutenant F was present and represented by

. .
Captain B 0. J . U. §S. Marine Corps, qualified in

accordance with Article 27 (b) of the Uniform Code of Military
Justice, as his counsel.

ccordi ights t ew t

Lieutenant F examined the appointing order and
modification(s) and stated that he did not object to any member
of the court. Note: If a new party desires he or she must be
allowed the opportunity to voir dire the members and afforded the
opportunity to challenge for cause.

Note: An opportunity to examine the record of proceedings thus
far conducted will be afforded Lieutenant F and

——————————

.
his counsel, If deemed advisable the court will be

recessed (or adjourned) for this purpose.

Lieutenant F stated that he did not desire to
recall any of the previous witnesses for further examination.

Note: If further examination of any of the witnesses is
requested by a newly named party, such witnesses will be
recalled, if practicable.

No witnesses not otherwise connected with the inquiry were
present.

View the court

The president announced that the court would adjourn to the
scene of the explosion on board USS ( ).

The court adjourned at . February 19 .
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The court met at ’ February 19, in
compartment A-106 USS { ) to inspect the damaged

area. All members, counsel for the court, parties and their
counsel were present.

Note: If any party or their counsel is absent a specific
verbatim waiver by the party on the record is required.

After completing inspection of the scene of the explosion,
all personnel present returned to the regular place of meeting
where the court was reassembled.

The court opened at , February 19 .

All the members, counsel for the court, the parties and
their respective counsel and the reporter were present.

No witnesses not otherwise connected with the inquiry were
present.

Person requests designation as a party

Ensign J D , U. 8, Navy, entered, informed
the court that he had a direct interest in the subject matter of
the inquiry and requested that he be designated a party and be
accorded the rights of a party.

Ensign D was directed to state the nature of his
interest and replied as follows (Report the reply verbatim):

Designation as party and according of rights

The court, having decided that Ensign D had a
direct interest in the subject of the inquiry, (the convening
authority was advised of his interest) (he was designated a
party). (See Note first day as to informing party of his
rights).

Ensign D stated: "I waive my right to be
represented by counsel and to examine the record of proceedings
thus far conducted." He read the appointing order and
modification(s) and stated that he did not object to any member
of the court; or

The court recessed at . February 19 , to
provide Ensign D with an opportunity to examine all the
evidence of record.

The court opened at ' February 19
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All persons connected with the inquiry who were present when
the inquiry recessed were again present in court.

No witnesses not otherwise connected with the inquiry were
present.

Ensign D stated: "I have examined all the
evidence of record and do not desire to recall any of the
previous witnesses for further cross-examination."

t ove es sident'
A member objected to the ruling of the president.

The court closed at ' February 19 .

The court opened at ’ February 19 .

All persons connected with the inquiry who were present when
the inguiry closed were again present in court.

The president announced that his previous ruling was
withdrawn and that the motion to strike was denied.

Counsel for the court stated that he had completed the
presentation of his evidence.

ties ormeqd o o c W esse
The president of the court informed the parties that they

could now call witnesses and present any evidence in their own
behalf.

ami io itness c e
0 P. J , Machinist's Mate, Third
Class, U. S. Navy, was called as a witness by Commander
o , party, was duly sworn, informed of the subject

matter of the inguiry, and examined as follows:
DIRECT EXAMINATION
est s ounse e _co

Q. State your name, rate, organization and present duty station.
A. .
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Questions by counsel for Commander O , party:
Q. ?

A. .

Neither the counsel for the court, the court, nor the
parties desired to examine this witness further.

The president of the court informed the witness that he
could make any additional statement covering anything
relating to the subject matter of record in connection therewith,
which had not been fully brought out by the previous questioning.
The witness stated that he had nothing further to say.

The witness was duly warned concerning his testimony and
withdrew from the courtroom.

Party calls self as witness

Ensign D , a party, called himself as a witness.
He was informed by the court that he was suspected of an offense,
to wit: **x*xk*x*, 6 was advised of his right not to testify or make
any statement regarding the offense of which he was suspected,
was informed that any testimony or statement made by him might be
used as evidence against him in any subsequent trial, and was
reminded of his rights as a party. (Advice of rights, waiver if
any and testimony of a party is always recorded verbatim).

Ensign D stated that he understood his rights and
that he chose to testify relative to the offense of which he was
suspected.

(Ensign D , a party, stated that he withdrew his
request to testify.)

Ensign D , a party, toock the stand to testify in

his own behalf, was duly sworn, and examined as follows:
DIRECT EXAMINATION

Questions by counsel for the court:

Q. State your name, grade, organization and present duty

station.
A. L]

Q. Are you a party to this proceeding?
A. I am.
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Questions by Ensign D , party:

Q. ?
A. .

Questions by counsel for Commander O

Q. ?
A. .

CROSS-EXAMINATION

Questions by counsel for the court:

Q. ?
A. .

r

JAGINST 5830.1
19 Nov %0

party:

Neither the counsel for the court, the court nor the parties

desired to examine this witness further.
a party.

ties rest

He resumed his seat as

None of the parties desired to present additional evidence.

Witnes (o] ou

The court announced that it desired further testimony and

directed that R 0. J

U. S. Navy,

R 0. J

called as a witness for the court, was duly sworn,

, Chief Gunner's Mate,
be called as a witness for the court.

 Chief Gunner's Mate, U.S. Navy, was

informed of

the subject matter of the inquiry, and was examined as follows:

EXAMINATION BY THE COURT

Questions by counsel for the court:

A.

Questions by the (president) (CAPT

Q. ?
A.

Neither the counsel for the court, t
parties desired to examine this witness f

Q. State your name, rate, organization and present duty station.
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The president of the court informed the witness that he
could make any additional statement covering anything relating to
the subject matter of the inguiry that he thought should be a
matter of record in connection therewith, which had not been
fully brought out by the previous questioning.

The witness stated that he had nothing further to say.

The witness was duly warned concerning his testimony and withdrew
from the courtroom.

Statements of Parties

Commander O and Ensign D ,
parties, each submitted a signed written statement, which
statements were read and are appended as exhibits (numbered
and , respectively).

Lieutenant F . party, made an oral statement as
follows:

* * * % % *x %k Kk *
Arguments
Counsel for the court presented opening argument.

Note: Counsel may waive opening argument.

Commander O , party, presented argument.
Lieutenant F , party, made the following oral
argument:

* k % * * %k %k k %k

Note: Argument may be made by either the party or his
counsel.

Ensign D , party, desired to make no argument.

The counsel for the court made the following closing argument:

Enclosure {7) 18



JAGINBT 5830.1
19 Nov %0

CO ete

President: Counsel for the court and the party (parties)
having no further evidence or argument to present to this court
of inquiry, the court is now adjourned to consider all the
evidence and to submit to the convening authority its findings of

fact, opinions, and recommendations. The court will be closed.

AL ]

-------- F L= PR L A gt E=1 R L L R mantfe W ma L A% - L S

The court closed at ' February 19 .

The court, after inguiring into all the facts and
circumstances connected with the incident which occasioned
the inquiry, and having considered the evidence, finds as
follows (and submits the following opinions and
recommendation(s) if requested by the convening authority).
The findings of facts, opinions and recommendation(s) are
attached to the front of the record. See page one of this
enclosure.

FINDINGS OF FACT

1. That a violent explosion occurred at 0939, February
19  on board USS ( Y.

2, hkhhkAhkhAhAdR

QOPINIONS
1. That the cause of the explosion was trraaawk

2. That Commander O was derelict in his duties in that
he *#xkkktkk -

3. That the injuries to #+#ss2*2+ which were caused by the
explosion occurred in the line of duty and were not the result of
their misconduct.

4. RRRRANRRARRAARRE
RECOMMENDATIONS
1. That Commander M N. O , U. S.

Navy, be brought to trial by general court-martial on the charge
of violation of Article ##*#**% Uniform Code of Military Justice.
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2. That Lieutenant D F , U. S,
Navy, be addressed a letter of reprimand for his failure to

************* A draft of such 1etter is forwarded herewith.

3. That, in order to prevent a recurrence of this type of
explosion, the following action be taken: dkkkkhkkkkhhhnk,

J .B. T

Rear Admiral, U. S. Navy
President

D E. F
Captain, U. S. Navy
Member

Note: If there is no minority report, each member signs as
shown above. If there is a minority report, the
member who dlsagrees w1th the majorlty does not sign.

Instead he submits a m;uur;uy report and 51gns as
follows:

Minority report. I concur with the majority report except as
fellows:

I disagree with the court's finding number 3 for the reason
that .

the court's opinion number 2 for the reason

s === 2 L1 £

I disagree with

that

. I disagree with the court's recommendation number 1 for the
reason that .
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The following additional (findings of fact) (opinions) (and
recommendations) are submitted: .
s T
captain, U. S. Navy
Member
Authentication
J B. T
Rear Admiral, U. S. Navy
President
J K. L

commander, JAGC, U. S. Navy
Counsel for the court

Note:

If either the president or the counsel for the court
cannot authenticate the record, a member shall sign

in lieu thereof. Members authenticating the record

sign as follows:

Captain, U. S. Navy, a member in
lieu of the (president) (counsel)
because of his (death) (disability)

{(absence)
ocuments ende
Note: All exhibits received in evidence are appended in the

order in which they were marked during the inquiry.

A description, photograph, or copy of any exhibit may be
substituted. When a letter of censure is recommended, a
draft of the letter will be prepared and forwarded with

the record. See enclosures 7, 8, and 9.
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LETTER OF TRANSMITTAL
FOR
RECORD OF PROCEEDINGS
Rear Admiral J B. T , USN, 000-00-0000/1100

Commander Amphibious Force, U.S. Atlantic Fleet

COURT OF INQUIRY INTO THE EXPLOSION WHICH OCCURRED ON
BOARD USS ( ) ON __ MARCH 19___

(a) COMPHIBLANT ltr 5830 Ser _____ of __ Mar 19__

(1) Subject Record of Proceedings

1. As directed by reference (a), a court of inquiry was convened

on

March and was completed on ___ April 19__. The original

record of proceedings and complete copies are forwarded
herewith as enclosure (1).
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ENDORBEMENT OF THE CONVENING AUTHORITY

FIRST ENDORSEMENT ©on RADM J B. T 's 1ltr of

From: Commander Amphibious Force, U. S. Atlantic Fleet
To: Judge Advocate General
via: Commander in Chief, U. S. Atlantic Fleet

Subj: (SAME)

2. The court failed to accord the rights of a party to
or

-y

Opinion 6 of the investigative record is not substantiated by the
findings of fact as ; or

The evidence of record is clear and convincing that the
(injuries) (disability) of Lieutenant (were) (was) the
direct result of his intemperate and excessive use of H
or

Opinion 6 and recommendation 2 of the court's report are
{disapproved) {(disapproved in part} {(approved in part) H
or

A letter of (reprimand) (admonition) has been issued to
Lieutenant as a result of this inquiry; or

Subject to the foregoing remarks, the proceedings, findings of
fact, opinions and recommendations of the court of inquiry in
this case are approved; or

The record is returned for further inquiry into ; or

-

A J. L
Vice Admiral, U.S. Navy
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